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To JourRNAL is published 
to advance sound thinking in 
the field of insurance law and 
to review unfolding develop- 
ments of interest and impor- 
tance. Thus the JouRNAL 
presents timely articles on 
subjects of insurance law, di- 
gests of recent decisions, com- 
ments on pending legislation, 
reviews of pertinent legal ar- 
ticles in contemporary publi- 
cations, and other features 
reflecting the changing scene 
of insurance law. 


In the interest of stimulatin 

current thought and fran 

discussion of significant topics 
in insurance law, the pages of 
the JouRNAL are made Teeely 
available. Because of this 
open policy of expression, 
no editorial responsibility is 
assumed for the ideas and 
opinions set forth. On this 
basis contributionsare invited. 
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The Uniform “Death” Acts and Their 


Relation to Insurance 


by GEORGE G. PERRIN 


N recent years legis- 

lation has been pro- 
posed in the various states 
for the adoption of a Uni- 
form Simultaneous Death 
Act and a Uniform Absence 
as Evidence of Death Act. 
These proposals were first 
drafted, considered and 
adopted by the National 
Conference of Commis- 
sioners on Uniform State 
Laws. The initiation of the 
legislation was by the Amer- 
ican Bar Association. 


The National Conference 
of Commissioners on Uni- 
form State Laws is com- 
posed of one Commissioner 
from each state. As indi- 
cated by the name, the 
purpose of the conference 
is to consider subjects on 
which uniform legislation by the various 
states is desirable, draft bills accordingly, and 
turn them over to the American Bar As- 
sociation for approval and sponsoring. 


Uniformity of Legislation 


Uniformity of legislation on many subjects 
is highly desirable. The outstanding suc- 
cess with respect to uniform legislation has 
been the Uniform Negotiable Instruments 
Act. Uniformity of legislation is also highly 
desirable with respect to marriage and di- 
vorce, descent and distribution of property. 
It appears, however, that the National Con- 
ference of Commissioners on Uniform State 
Laws did not sufficiently consider all as- 
pects of the situation in adopting the Uni- 
form Absence as Evidence of Death Act. 


Uniform Absence as Evidence of 
Death Act 


The Uniform Absence as Evidence of 
Death Act, or, as it may be more generally 
termed, the Disappearance Act, provides, 
as drafted by the National Conference of 
Commissioners on Uniform State Laws, 
that death is not to be presumed from 
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mere absence; that in any 
proceeding under the Act 
where the death of a per- 
son and the date thereof 
may be in issue, the fact 
that he has been absent 
from his place of residence 
or unheard of for seven 
years, or for any other 
period, creates no presump- 
tion requiring the court 
or the jury to find that he 
is now deceased; that the 
issue shall go to the court 
or jury as one of fact to 
be determined upon the 
evidence; and that if dur- 
ing such absence the per- 
son has been exposed to a 
specific peril of death, this 
fact shall be considered by 
the court, or if there be 
a jury, shall be sufficient 
evidence for submission to the jury. 


Insurance Provisions 


This Act further provides that no provision 
concerning the effect to be given to evi- 
dence of absence or of death in any policy 
of life or accident insurance or in the char- 
ter or by-laws of any mutual or fraternal 
insurance association, hereafter executed or 
adopted, shall be valid; that when any such 
policy, charter or by-laws hereafter exe- 
cuted or adopted contains a provision re- 
quiring a beneficiary to bring suit upon a 
claim of death within one year or other 
period after the death of the insured and 
the fact of the absence of the insured is 
relied upon by the beneficiary as evidence 
of death, the action may be begun, not- 
withstanding such provision in the policy, 
charter, or by-laws, at any xime within the 
statutory period of limitation for actions 
on contracts in writing dating from the 
date of the giving of written notice of such 
absence to the insurer, which notice shall 
be given within one year from the date 
when the beneficiary last heard of the absent 
insured. If such notice is not given, then 
the statutory period runs from the time 
when the absent person was last heard of 
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by the beneficiary. The Act then goes on 
to provide that a receiver may be appointed 
to take charge of the absentee’s property 
and that the court may find when the 
absentee was last heard of and may direct 
the receiver to give proper notices to those 
concerned, to make search for the absentee, 
etc., and that at any time, upon application 
to the court and presentation of satisfactory 
evidence of the absentee’s death, the court 
may make a final finding and decree that 
the absentee is dead, whereupon the court 
may direct payment of the insurance to 
the beneficiaries and the absentee is barred 
from bringing any action to recover any 
portion of his property that has been dis- 
tributed. 


Effect of Act on Fraternal Society Policies 


It will be noted that the Act states that no 
provision concerning the effect to be given 
to evidence of absence or of death in any 
policy of life insurance or accident insur- 
ance, or in the charter or by-laws of any 
mutual or fraternal insurance association 
executed or adopted after the Act takes 
effect, shall be valid. If the purpose of such 
provision deals with the time for filing a 
claim or instituting a suit based upon 
disappearance, as may be inferable from 
the language of the Act, the intent of the 
provision is salutary. The scope of the 
language, however, is much broader, and 
states that no provision in any policy of 
life insurance or charter or by-laws con- 
cerning the effect to be given to evidence 
of absence shall be valid. Many fraternal 
societies have policy or by-law provisions 
to the effect that death shall not be pre- 
sumed from the common law rule of seven 
years’ absence unheard of and that dis- 
appearance shall not be regarded as evi- 
dence of death until the expiration of the 
member’s expectancy of life according to 
the American Experience Table of Mor- 
tality with reference to the member’s 
age at the time of disappearance, during 
all of which time, the certificate must be 
kept in force. Such a by-law was de- 
clared to be reasonable and binding in the 
Illinois case of Steen v. Modern Wood- 
men of America, 129 N.’E., 546. That was 
in 1920. In 1925 the Supreme Court of 
the United States in Modern Woodmen of 
America v. Mixer, 267 U. S. 544, reversed a 
decision of the supreme court of Nebraska 
that had not followed the Steen decision, 
but held the contrary, the holding in the 
Mixer case being that membership rights 
are governed by the law of the state of 
domicile and under the full faith and credit 
clause of the Constitution, Nebraska must 
follow Illinois concerning the corporate 
powers of an Illinois corporation. The 
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legislative proposals mentioned would annul 
the result of the Steen and Mixer decisions 
and would, it is thought, be worse than the 
seven-year rule. Under these proposals 
death could be found at any time. Under 
the exposure to peril clause, it is surmised 
that most suits based upon disappearance 
would contain an allegation of specific peril 
and the necessary proof to establish same 
would be forthcoming and would be diffi- 
cult to refute, and then under the law, the 
court or jury would be compeiled to find 
accordingly. Thus fraternal societies would 
be subject to fraudulent claims without 
end. It is submitted that it is reasonable 
to assume, in the event of disappearance, 
that death will occur at the time shown 
by human experience, or in other words, 
at the time shown by the Mortality Table. 


Commercial Insurance Contracts Affected 


Commercial insurance contracts would also 
be affected by the proposed legislation. 
While commercial insurance contracts have 
no by-law provisions, and, as far as the 
writer knows, none have contract provisions 
to the effect that death shall not be pre- 
sumed until the expiration of the expect- 
ancy of life according to the Mortality 
Table, nevertheless, under commercial con- 
tracts, death based upon disappearance 
could not formerly be asserted until the 
expiration of seven years after the dis- 
appearance of the insured. The seven-year 
rule has been in general existence for a 
long time, either by statutory enactment 
or by an ancient, common law rule. Under 
the proposed Uniform Act, however, the 
seven-year rule is done away with and suit 
may be instituted at any time after the 
disappearance. 


Elimination of Waiting Period Unsound 


It is, of course, to be conceded that the 
seven-year rule is archaic. It arose in times 
when to go beyond the narrow borders of 
civilization meant hazard to life. Such cir- 
cumstance no longer exists. However, to 
do away with any period of waiting before 
permitting the finding of death is perhaps 
worse than retaining the seven-year rule. 
While it is true that there are many cases 
where death is inferable concerning those 
missing in action in war time, yet, in normal 
peace times, it is unsound to permit a find- 
ing of death from a short absence. Means 
of sustenance, medical care and hospitali- 
zation may be found anywhere. 

From the writer’s analysis of the facts in 
connection with several hundred disappear- 
ance cases, it is concluded generally that 
(1) youth does not disappear; (2) women 


FEB. 





(68) 


ViIIM 


uit 
he 


the 
1€S 

of 
ir- 

to 
ore 
ups 
ile. 
ses 
ose 
nal 
nd- 
ans 
ali- 


ar- 
hat 
nen 


XUM 


do not disappear; (3) some disappearances 
are by fugitives from justice; and (4) in 
practically all cases the disappearance is a 
result of domestic infelicity. 

Thus, though the seven-year rule is archaic 
and illogical, yet it afforded some protection 
to claims for insurance based upon death 
from disappearance, whereas the Uniform 
Absence as Evidence of Death Act affords 
little protection. 

The Uniform Absence as Evidence of Death 


Act has so far been adopted only in Mary- 
land, Tennessee and Wisconsin. 


Proposed Changes in Act 


It is submitted that the Uniform Absence 
As Evidence of Death Act should omit the 
clause stating that no provision concerning 
the effect to be given to evidence of absence 
or of death in any policy, charter or by-law 
shall be valid, but, in lieu thereof, the Act 
should contain a proviso such as is found 
in the Uniform Simultaneous Death Act 
hereafter considered, to the effect that the 
Act shall not apply in the case of contracts 
of insurance containing a different provision. 
Other changes may also be advisable as 
above indicated. 


Uniform Simultaneous Death Act 


With reference to the Uniform Simultane- 


ous Death Act, this legislative proposal 
makes disposition of property, including 
insurance, where there is not sufficient 


evidence that persons have died otherwise 
than simultaneously. The Act provides that 
where title to property or the devolution 
thereof depends upon priority of death and 
there is not sufficient evidence that the 
persons have died otherwise than simul- 
taneously, the property of each person 
shall be disposed of as if he had survived, 
except as otherwise provided in the Act; 
that where two or more beneficiaries are 
designated to take successively by reason 
of survivorship under another person’s dis- 
position of property and there is not suf- 
ficient evidence that these beneficiaries 
have died otherwise than simultaneously, 
the property thus disposed of shall be di- 
vided into as many equal portions as there 
are successive beneficiaries and distribution 
made accordingly as if each designated 
beneficiary had survived; that where there 
is not sufficient evidence that two joint 
tenants or tenants by the entirety have 
died otherwise than simultaneously, the 
property so held shall be distributed one 
half as if one had survived and one half 
as if the other had survived. And if there 
are more than two joint tenants and all 
of them have so died, the property thus 
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distributed shall be in the proportion that 
one bears to the whole number of joint 
tenants; that where the insured and the 
beneficiary have died and there is not suf- 
ficient evidence that they died otherwise 
than simultaneously, the proceeds of the 
policy shall be distributed as if the insured 
survived the beneficiary. The Act does not 
apply to the distribution of the property 
of a person who died before it takes effect, 
and in Section 6 it is provided that the Act 
shall not apply in the case of wills, living 
trusts, deeds, or contracts of insurance 
wherein provision has been made for dis- 
tribution of property different from the 
provisions of the Act. 


Exception as to Contrary Policy Provisions 


It is this last proviso, Section 6, that prob- 
ably frees the proposed legislation from 
any objection. Many insurers, commercial 
and fraternal, write an increasing number 
of certificates payable to the beneficiary in 
case she survives the insured thirty or sixty 
days. This method is intended to take care 
of the situation wherein both the insured 
and the beneficiary die in a common dis- 
aster and, of course, this contract feature 
has come into general use because of auto- 
mobile accidents. Life insurance payable 
to a beneficiary on the death of the in- 
sured is testamentary in character. In the 
absence of any controlling provision, the 
beneficiary must survive the insured in 
order to become entitled to the insurance. 
If provision can be made so that an estate 
shall not pass to another estate that will 
at once terminate, it should be done. This 
is accomplished by the proviso that the 
beneficiary or legatee shall survive the in- 
sured or testator by a fixed period of time. 
It would be calamitous if legislative enact- 
ments on survivorship ignored insurance 
and testamentary provisions. Some legis- 
lative proposals, however, have omitted the 
desired exception. 


Adoption of Act 


The Uniform Simultaneous Death Act 
has been adopted in Arkansas, Colorado, 
Connecticut, Idaho, Illinois, Indiana, Iowa, 
Kentucky, Maine, Maryland, Michigan, 
Minnesota, New Hampshire, New York, 
North Dakota, Pennsylvania, Tennessee, 
Vermont, Virginia, Washington, Wisconsin 
and Wyoming. This general adoption of 
the Uniform Simultaneous Death Act is 
largely due to the fact that it has had no 
opposition from insurance organizations 
because of the proviso that the Act shall 
not apply if the contract of insurance, or 
the will, etc., makes a different provision. 
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Liability for Explosion Damage under 
The Standard Fire Insurance Policy 


by FREDERIC C. PITCHER* 


ONCERNING loss by explosion, the 

New York standard fire insurance policy 
provides that the “company shall not be 
liable for loss occurring * * * as a result 
of explosion * * * unless fire ensue and 
in that event for loss by fire only.” Sub- 
stantially the same provision appears in the 
standard fire policies of other states. 13 
A. L. R., pp. 886-7. 


Legal Effect of 
Standard Explosion Clause 


The legal effect of these provisions is to 
exempt the company from liability for any 
explosion damage except where a hostile fire 
in the insured premises causes the explosion. 
In that case the courts hold the fire to be 
the proximate cause of the entire loss, and 
the explosion merely an incident of the fire. 
Richards on Insurance (4th ed.), p. 432. 
Wheeler v. Phenix Ins. Co., 203 N. Y. 283, 
287-8. 


The Wheeler case was decided in 1911, 
and the opinion states that this construction 
of the explosion clause was already well 
settled. The reasoning on which it is based 
is briefly summarized in Githens v. Great 
American Ins. Co., 201 Iowa 266, 273; 207 
N. W. 243: “Appellee bought ‘fire insurance.’ 
The company undertook, by its policy, to 
insure him against all damage caused by fire. 
This referred to all damage resulting from 
a hostile fire to the property. If a hostile 
fire existed in appellee’s building, and the 
subsequent explosion was an incident of the 
action of that hostile fire, then appellant 
is liable for the attendant results, under this 
policy. Such is the great and controlling 
weight of authority.” 


Facts Essential to Recovery 


What then are the chances of recovery 
for the insured, and of liability for the in- 
surer, when the insured premises have sus- 
tained explosion damage? 


The question of fact to be determined involves 
several points: (1) Did a hostile fire, (2) on 
the insured premises, (3) precede and (4) 
cause the explosion? 


* Member of the firm of Engelhard, Pitcher & 
Amann, New York City, N. Y. 
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Hostile Fire Defined and Explained 


(1) A hostile fire is one that is accidental 
and harmful, It is one that would have 
caused damage for which the insurer would 
be liable if it had continued uninterrupted, 
without any explosion, Tannenbaum v. Conn, 
Fire Ins. Co., 127 Pa. Super. 278, 283, 193 A. 
305, 308; New Hampshire Fire Ins. Co. v. 
Rupard, 187 Ky. 671, 680, 220 S. W. 538, 
543. A lighted match, flames in a stove 
or fireplace, a burning torch, are all “fires” 
in the generic sense but they are useful 
“friendly” fires so long as they remain under 
control and do not pass beyond their in- 
tended limits. Richards on Insurance (4 ed.) 
p. 326; 5 Couch on Insurance, § 1201, p. 4392. 
They are not the kind of fire against which 
insurance is taken out and therefore not 
fire within the meaning of the policy. Cooley’s 
Briefs on Insurance (2 ed.) Vol. 6, p. 4960; 
Briggs v. N. A. & M, Ins. Co., 53 N. Y. 446, 
449; Mitchell v. Potomac Ins. Co., 183 U. S. 
42, 51-2; Vorse v. Jersey Plate Glass Ins. Co., 
119 Iowa 555, 558, 93 N. W. 569, 570; United 
Life, Fire & Marine Ins. Co. v. Foote, 22 
Ohio St. 340, 349, 


The distinction is a matter of ordinary 
understanding and parlance. “Our guide,” 
in construing an insurance contract, said 
Judge Cardozo, “is the reasonable expecta- 
tion and purpose of the ordinary business 
man when making an ordinary business 
contract. It is his intention, expressed or 
fairly to be inferred, that counts.” Bird v. 
St. Paul F. & M. Ins. Co., 224 N. Y. 47, 51. 
Thus where a lighted lamp was placed near 
the machinery used in rectifying spirits and 
vapor given off by the process came in 
contact with the flame of the lamp and 
exploded, it was held “there was no fire 
prior to this explosion. The burning lamp 
was not a fire within the policy. The machinery 
was not on fire, as such a term is ordinarily 
used, until after the explosion.” Briggs v. 
N. A. & M. Ins. Co., supra, 53 N. Y., at 449. 
Again taking the ordinary meaning of the 
word it is clear that fire necessarily in- 
volves flame or light. In a decision denying 
recovery for spontaneous combustion not 
amounting to fire the Circuit Court of Appeals 
for the 8th Circuit said: “Fire is always 
caused by combustion, but combustion does 
not always cause fire. * * * Combustion 
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may become so rapid as to produce fire; 
but until it does so the combustion cannot 
be said to be fire. * * * No definition 
of fire can be found which does not include 
the idea of visible heat or light and this is 
also the popular meaning given to the word.” 
Western Woolen Mill Co. v. Northern Assur. 
Co., 139 Fed. 637, 639, c.d. 199 U. S. 608. 


Damage from Fire and Explosion 
on Nearby Premises 


(2) According to the weight of authority, 
if concussion damage to the insured premises 
is the result of fire and explosion on nearby 
premises, the insurer is not liable. Such 
damage is held to be caused by the explo- 
sion and therefore to be within the exception 
that excludes liability for loss caused by 
explosion. Hustace v. Phenix Ins. Co., 175 
N. Y. 292; German Fire Ins. Co. v. Roost, 
55 Ohio St. 581. But where fire in an adjoin- 
ing building spreads to the insured building 
and causes an explosion there, then the 
theory that the fire is the proximate cause 
of the explosion damage again applies and 
the insurer is liable for it. Githens v. Great 
American Ins. Co., supra, 201 Iowa 266, 273; 
207 N. W. 243, 246. Compare Northwestern 
Nat. Ins. Co. v. Nims, 226 S. W. 738 (Tex. 
Civ. App.), holding that without proof that 
fire in the insured building was the origi- 
nating cause of an explosion that took place 
in an adjoining building, the damage that 
the explosion did to the insured building 
was not recoverable. 


Explosion Flash Is not a “Fire” 

(3) The flash accompanying an explosion 
is not a fire within the meaning of the 
policy. The question is, was the accident 
“an explosion in the ordinary and popular 
sense of that word, or was it a fire with 
a subsequent explosion.” Mitchell v. Potomac 
Ins. Co., 183 U. S. 42, 52 (approving an 
instruction given by the trial judge). The 
distinction is clear enough to the ordinary 
mind: The flash that is the first sign of 
an explosion is part of the explosion—not 
perhaps “what some scientific man would 
define to be an explosion, but what the 
ordinary man would understand by that 
term” (Mitchell v. Potomac Ins. Co., supra), 
while—to the ordinary mind—a fire pre- 
ceding an explosion is one that burns for 
an appreciable period before the explosion 
occurs. It thus becomes essential to show 
—in order to charge the insurer with explo- 
sion damage under a policy excepting ex- 
plosion—the presence of an antecedent hostile 
fire distinct and apart from the blaze or 
flash of the explosion. Mitchell v. Potomac 
Ins. Co., supra; Sin Mac Lines v. Hartford 
Fire Ins. Co., 72 Que. S. C. 213, aff'd 3 Dom. 
L. R. [1936] 412; Tannenbaum v. Conn. Fire 
Ins. Co., 127 Pa. Super. 278, 193 A. 305. 
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In the Mitchell case the plaintiff's stock of 
stoves, hardware and tools was insured against 
fire, explosion loss being excepted. The 
policy gave the privilege of keeping gasoline 
on the premises and it was kept in a tank 
under the floor of the rear room of the 
cellar and supplied to customers from a 
pump on the ground floor. A clerk looking 
for an article stored in a dark corner of 
the front cellar, struck a match. He testified, 
“The first match burned my fingers, and 
I dropped it and lit another, with which I 
continued my search down, when all of 
a sudden the place was enveloped or filled 
with this blue flame. It was a bluish color, 
and I knew at once that it was gasoline 
vapor that had ignited. * * * When I 
became conscious of the fact that there were 
flames there it was all over the place; 
not only where I was, but all over the 
cellar.” 183 U. S., at 46. The trial judge 
charged, in effect, that this testimony was 
no evidence of preceding fire (p. 51) and 
that plaintiff's recovery depended on whether 
or not the explosion was an incident of a 
precedent fire (p. 47), and he put to the 
jury the question of whether the accident 
was an explosion or “a fire with a subse- 
quent explosion” (quoted supra). The charge 
was approved, and judgment for defendant 
was affirmed by the District of Columbia 
Court of Appeals and by the United States 
Supreme Court. Mitchell v. Potomac Ins. Co., 
16 App. Cas., D. C. 241; 183 U. S. 42. 


In the Sin Mac case an oil tank on a tug 
boat exploded and set the tug on fire. A 
fireman, asked by the captain how much 
oil was in the tank, removed the manhole 
cover and held a lighted match over the 
opening in order to see inside. He testified 
that he immediately saw a blue flame above 
the oil, his hat blew off and he heard the 
sound of an explosion. The trial judge ruled 
that there was no evidence of a preceding 
fire: “After a careful examination of the 
evidence as to the fact of the accident, as 
also of the elaborate expert and scientific 
evidence having to do with the nature, mani- 
festation and characteristics of an explosion, 
the Court has reached the conclusion that 
it is practically impossible to dissociate the 
fire from the explosion. In point of time 
they were practically simultaneous or con- 
current. * * * The eye witnesses of the 
accident speak of the sequence of events as 
passing with almost instantaneous rapidity 
* * * Tt cannot be said that there was 
a fire, within the meaning of the policies, 
which burned for an appreciable period, during 
the course whereof the explosion occurred 
as an incident of the fire. The element of 
simultaneity defeats any such theory.” The 
ruling was approved and judgment exclud- 
ing explosion damage (85% of the total 
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damage) was affirmed by the Court of Kings 
Bench and by the Supreme Court of Canada. 
Sin Mac Lines v. Hartford Fire Ins. Co., 
72 Que. S. C. 213; aff'd 3 Dom. L. R. 
[1936] 412. 


In the Tannenbaum case the opening of a 
door brought escaping gas into contact with 
a lighted gas stove. An eye witness testi- 
fied there was a flash of fire “that seemed to 
fill the whole place” and a second later a 
concussion that broke walls and windows, 
and the sound of falling glass. The appellate 
court (affirming judgment for the defendant, 
a verdict for the plaintiff having been set 
aside) held that this testimony did .not 
afford “any basis for a finding that the gas 
explosion was preceded by a hostile fire” 
(127 Pa. Super., at 281; 193 A., at 307) and 
Ts the following passage from United 

ife, Fire & Marine Ins. Co. v. Foote, supra: 
“The scientist may demonstrate, in a case 
where gunpowder is destroyed by fire, or in 
any case where the explosion is caused by 
or accompanies combustion, that ignition 
and combustion precede the explosion; but 
the common mind has no conception of such 
combustion, as a fact independent of the 
explosion, where they occur in such rapid 
succession that no appreciable space of time 
intervenes. The terms of this policy must 
be taken in their ordinary sense.” Tannen- 
baum v. Conn. Fire Ins. Co., 127 Pa. Super. 
278, 193 A. 305. 


Fire Must Cause Explosion 

(4) The fact that a hostile fire was burning 
on the insured premises before the explosion 
is not enough if it did not set off the 
explosion. If no causal connection can be 
inferred, the explosion remains unexplained. 
This unusual situation arose in McDonald v. 
Royal Ins. Co., Ltd., 98 Mont. 572, 40 P. 
(2) 1005. A kitchen range, repeatedly re- 
plenished during a very cold night, became 
overheated and the wainscoting behind it 
was found red and smoking. Shortly after 
this fire in the woodwork was extinguished, 
the range exploded. Defendant’s experts 
testified it was a frozen water-back explo- 
sion. In the absence of any evidence from 
the plaintiff to show it could have resulted 
from the burning woodwork, judgment for 
plaintiff was reversed with directions to 
enter judgment for defendant. “Even dis- 
carding the testimony of the experts on 
this subject” would not, the court said, 
“greatly aid the plaintiffs; the jury is then 
left to speculation and conjecture as to the 
cause of the explosion, and * * * a verdict 
cannot be based on speculation and conjec- 
ture.” 98-Mont., at 575. 

These then are the fact or facts to be 
proved and without proof of which explosion 
damage cannot be recovered under a stand- 
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ard fire policy—a hostile fire, as above de- 
fined, occurring on the insured premises, 
preceding and causing the explosion. 


What Circumstances Show 


Preceding Fire 

-In Mitchell v. Potomac Ins. Co. and Sin Mac 
Lines v. Hartford Fire Ins. Co., supra, there 
was direct, unimpeached testimony concern- 
ing the origin of the accident and the ques- 
tion of the presence or absence of hostile 
fire before the explosion was a comparatively 
easy one. Where there was no one on the 
spot to see, or where no one survived to 
tell what happened, it is much more diffi- 
cult to determine the question. 

From what circumstances can the conclusion 
that fire caused the explosion be deduced? 
Such circumstances as smoke, burning debris, 
charred woodwork, the burning of clothing 
and persons, have been held insufficient in 
and of themselves to establish the presence 
of an antecedent fire. Jefferson Terminal 
Corp. v. Home Insurance Co., 180 N. Y. 
Misc. 30, 42 N. Y. S. (2) 392, aff'd 266 
N. Y. App. Div. 651; Green v. Milwaukee 
Mechanics’ Ins. Co., 77 Mont. 505, 252 P. 310; 
Zamboni v. I. D. M. Insurance Co., 171 Minn. 
122, 218 N. W. 457; Tannenbaum v. Conn. 
Fire Ins. Co., 127 Pa. Super. 278, 193 A. 305. 
On the other hand, the degree of charring 
and the location where it is found may be 
evidence that fire was in progress before 
the explosion occurred. Wheeler v. Phenix 
Ins. Co., 203 N. Y. 283; Glen National Bank 
v. Automobile Ins. Co. of Hartford, 249 N. Y. 
App. Div. 327. 

No generalization on the subject can be 
useful. It is the particular circumstances 
that have been proved and passed upon in 
the individual cases that are instructive. 


Cases Holding Evidence of 

Preceding Fire Insufficient 

An explosion occurred in a building where 
magnesium powder was manufactured. At 
the time of the explosion two outside work- 
men were installing a new dust collector 
and were connecting it with the metal ducts 
through which the dust was carried off to 
the outside of the building. Both these 
workmen were killed by the explosion. The 
dust collector and part of the building were 
demolished. Witnesses outside saw a huge 
puff of smoke, and some smoldering was 
observed afterwards in the rafters and in the 
remains of the machine. The danger of 
igniting magnesium dust by a metallic spark 
was shown by expert testimony and by the 
precautions the manufacturers customarily 
took—asphalt covering on the floors, raw- 
hide hammers for their workmen, and special 
supervision when metal tools were being 
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used by them. The trial judge, to whom all 
issues were submitted, held that the burden 
of proving that the cause of the explosion 
and damage was fire had not been sustained 
and that the defendant was entitled to judg- 
ment. Jefferson Terminal Corp. v. Home In- 
surance Co., 180 N. Y. Misc. 30, 42 N. Y. S. 
(2) 392, aff'd 266 N. Y. App. Div. 651. 

An explosion occurred at night in a vacant 
house. Several witnesses testified that after 
the explosion, which blew out the walls, the 
house was a mass of flames. No witness 
had seen any sign of fire before the explo- 
sion. Some of them were neighbors who 
had observed the house from their windows 
just before the explosion occurred. On 
appeal from a judgment for the insured the 
New York Appellate Division reversed and 
ordered a new trial, saying: “Under all the 
circumstances, in our opinion, any finding 
that the fire preceded the explosion was 
based on pure conjecture.” Donato v. Granite 
State Fire Ins. Co., et al., 249 N. Y. App. 
Div. 819. 


After the explosion of an acetylene gener- 
ator the room was filled with black smoke, 
but the only fire found was a small flame 
burning in a pile of waste near the gener- 
ator. Witnesses outside the building at the 
time of the accident saw a flash and blaze 
and, before any perceptible interval had 
elapsed, heard the sound of the explosion. 
Plaintiff's experts testified that the explosion 
could have been caused by application of an 
external flame. They admitted it would 
have to be a flame of extraordinary inten- 
sity, and that chemical action inside the 
generator might have caused the explosion 
without application of external heat. In 
affirming a judgment of non;suit, the court 
said: “It affirmatively appears from the evi- 
dence that there was no other fire except 
the smudge or small flame in the waste, dis- 
covered after the explosion, and that it 
could not have heated the generator at 
the rapidity and to that degree of heat nec- 
essary to cause the explosion. The evidence 
does not tend to support any reasonable con- 
clusion that would have justified a submis- 
sion of this case to the jury.” Green v. 
Milwaukee Mechanics’ Ins. Co., 77 Mont. 505, 
516-7, 252 P. 310, 313. 


An explosion in a filling station took place 
while the gasoline tanks in the basement 
were being filled from a tank truck. The 
truck stood near an open window of the 
building and the gasoline from it was being 
discharged into a funnel set in an outside 
pipe which led to the basement tanks. A 
passenger from a car that had stopped to 
buy gasoline was inside the building when 
the explosion occurred. He came running 
out with his clothing in flames. He died 
from the burns, and no evidence as to what 
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had happened inside the building was ob- 
tained. He was known to be an inveterate 
cigarette smoker. No effects of the explo- 
sion were visible in the basement. In the 
stairway and rooms above, the woodwork 
was scorched but had not been set on fire. 
Judgment excluding the explosion damage 
was affirmed. “The only explanation of the 
occurrence is that gasoline vapor drifted in 
from an open window near where the gaso- 
line truck was discharging the fluid, and that 
Doherty, the only person inside, attempted 
to light a cigarette with a match. This 
would be an innocent or friendly flame or 
fire, and an explosion resulting therefrom 
would not be covered by the policy in ques- 
tion. * * * We think there was no room 
for a jury to find that a hostile fire preceded 
the explosion, so that the explosion could 
be said to be an incident of the fire.” 
Zamboni v. I. D. M. Insurance Co., 174 Minn. 
122, 124-6; 218 N. W. 457, 458-9. 


The occupants of an apartment house, where 
a gas stove was burning, opened the door 
into an adjoining apartment and entered. 
They noticed a strong odor of gas escaping 
and a moment later there was a flash of 
fire and a shock that cracked the windows 
and walls. Persons in both apartments were 
burned, one fatally, and the woodwork and 
walls were scorched and charred. An expert 
testified that the flash of the explosion could 
have caused this degree of charring with- 
out ignition. Judgment for the defendants 
was affirmed because “‘the testimony, viewed 
in the light most favorable to appellant, does 
not support any inference or finding that 
there was a preceding hostile fire burning in 
the building before the explosion occurred. 
* * * The flash of the explosion in the 
instant case was not itself a preceding 
hostile fire. The burning of the gas, which 
was the flash, was in the ordinary sense an 
integral part of the explosion, though actu- 
ally but not perceptibly ignition and com- 
bustion must have preceded the explosive 
result.” Tannenbaum v. Conn. Fire Ins. Co., 


127 Pa. Super. 278, 283-4; 193 A. 305, 308. 


An explosion took place in a store in a 
small suburban town in the middle of the 
night. It demolished the building and 
scattered the fragments over a considerable 
area. The debris that remained inside the 
foundations was burning when the first wit- 
nesses reached the scene. Two witnesses 
who were about 200 yards from the store at 
the time of the explosion declared that the 
flash and noise were simultaneous. Three 
witnesses a quarter of a mile away testified 
to seeing a blue flame shoot high into the 
air and hearing the explosion some seconds 
later. They estimated the time elapsed be- 
tween seeing the flash and hearing the ex- 
plosion at 71 seconds, 17 seconds and 61 
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seconds respectively. A verdict for the in- 
sured was set aside for insufficiency of evi- 
dence to support it and judgment entered 
for defendant. In affirming, the Virginia 
Supreme Court called attention to the color 
of the flame seen by the distant witnesses 
and to the fact that light travels faster than 
sound, and declared that the insured had 
“failed to show that the explosion which 
wrecked the building was caused by a pre- 
existing fire to the exclusion of the equally 
plausible theory which may be deduced from 
the evidence that the fire was caused by the 
explosion.” Pearcey v. St. Paul F. & M. 
Ins. Co., 163 Va. 928, 936, 937, 177 S. E. 
843, 846-7. 


Cases Holding Evidence of 


Preceding Fire Sufficient 

The janitor of a business building stated 
that late in the afternoon he had lighted a 
match in the basement of the building to 
investigate a noise like escaping steam and 
that an explosion followed instantaneously. 
(His deposition had been taken but he died 
before the trial. His account as to what 
happened immediately after the explosion 
was shown to be entirely inaccurate.) The 
iron door of a safe deposit vault in the base- 
ment was blown off, books and papers in- 
side were found to have been burned, 
charred pieces of wood were found driven 
into the ceiling of the room above the base- 
ment and some were found scattered out- 
side the building. A passerby in the street 
just before the explosion had observed a 
flame inside the building at some distance 
from the corner where the janitor was. 
Whether fire caused the explosion was held 
to be a question of fact for the jury, and 
judgment for the plaintiff was affirmed. 
Glen National Bank v. Automobile Ins. Co. 
of Hartford, 249 N. Y. App. Div. 327. 

A plumber, called to a store to repair a gas 
pipe between the floor and the ground, re- 
moved a section of board from the floor and 
lighted a match over the aperture in order 
to find the pipe. A gas flame resulted, which 
spread around the hole, burning papers and 
furniture in the room and reaching a height 
of six feet. This fire was in progress for 
several minutes and ‘the proprietor had 
started to call the fire department when an 
employee threw water on the flame and the 
explosion followed. Judgment on a verdict 
including explosion damage was affirmed. 
New Hampshire Fire Ins. Co. v. Rupard, 187 
Ky. 671, 220 S. W. 538. 

The presence of barley dust in the air of a 
closed room in a grain elevator, a cloud of 
black smoke with reddish tinge and flying 
sparks seen under the roof as it blew off, 
deeply charred boards from a closet found 
embedded in a grain bin underneath, to- 
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gether with the testimony of an expert 
“that barley dust was not explosive but was 
combustible when mixed with air, and if 
ignited the combustion would proceed with 
such velocity as to produce an explosion,” 
was held sufficient evidence to present the 
.question of antecedent fire to the jury. 
Judgment dismissing the complaint was re- 
versed. Wheeler v. Phenix Ins. Co., 203 N. 
Y. 283. 

The local fire chief “testified he was awak- 
ened by an explosion; went to plaintiff's 
house; found fire burning and evidences of 
more fire which had been burning; he ar- 
rived ten minutes after the explosion and 
said the appearances would indicate a fire 
had been burning as much as forty-five min- 
utes.” Defendant’s contention that it was 
entitled to non-suit or a directed verdict 
was overruled. Judgment on verdict for the 
plaintiff was affirmed. Reeves v. Standard 
Fire Ins. Co. of N. J., 11 N. J. Misc. 620, 167 
A. 521; aff'd 112 N. J. L. 86, 169 A. 692, 


A police officer testified that he had visited 
the insured building four or five minutes 
before the explosion and had found no fire 
in the first floor or basement, but his inspec- 
tion apparently did not cover the second 
floor or attic. He testified that a minute 
after the explosion he returned to the prem- 
ises and the building was down, and that he 
saw no fire until four or five minutes later. 
Other observers testified they saw flames 
in the upper part of the building coming out 
of the shattered roof immediately after the 
explosion, Judgment on verdict for the 
plaintiff was affirmed by a divided court. 
Judson v. Fire & Marine Ins. Co., 243 Mich. 
458, 220 N. W. 783. 


Burden of Proof—New York Rule 


As to the burden of proof on this question 
there is an interesting conflict of authority 
which has received little attention. 

The New York rule is that the insured un- 
der a policy excepting explosion loss has 
the burden of showing that his loss does 
not come within the exception, in other 
words that it was caused by antecedent fire. 
Jefferson Terminal Corp. v. Home Insurance 
Co., supra; Donato v. Granite State Fire Ins. 
Co., et al., supra. This is likewise the rule 
in Virginia, Pennsylvania, Montana and 
Texas. Pearcey v. St. Paul F. & M. Ins. Co., 
163 Va. 928, 177 S. E. 843; Tannenbaum v. 
Conn. Fire Ins. Co., 127 Pa. Super. 278, 193 
A. 305; Green v. Milwaukee Mechanics’ Ins. 
Co., 77 Mont. 505, 252 P. 310; Northwestern 
Nat. Ins. Co. v. Westmoreland, 215 S. W. 471 
(Tex. Civ. App.). 

The New York rule has a sound theoretical 
basis. The general rule in New York is 
that the insured has the burden of showing 
a loss within the coverage of the policy 
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(Lavine v. Indemnity Ins. Co., 260 N. Y. 399, 
410) and therefore the burden of pleading 
and proving that the loss does not fall with- 
in any excepted risk. Cary v. Home Ins. 
Co., 235 N. Y. 296, 299-300; Whitlatch v. 
Fidelity & Casualty Co., 149 N. Y. 45, 49; 
Shawmut Coal & Coke Co. v. Am. Credit- 
Indemnity Co., 232 N. Y. App. Div. 27, 30. 
The explosion clause is one that limits and 
defines the coverage and “since it is a ques- 
tion of coverage, the burden is on the plain- 
tiff to show that the cause of the explosion 
and damage was fire.” Jefferson Terminal 
Corp. v. Home Insurance Co., 180 N. Y. Misc., 
at 31, aff'd 266 N. Y. App. Div. 651. 


Contrary Rule—Its Basis Examined 

Other states have announced the contrary 
rule—that the insurer has the burden of 
showing the originating cause of the loss 
was explosion. Fire Ass’n of Philadelphia v. 
Evansville Brewing Ass'n, 77 Fla. 904, 75 So. 
196; Stephens v. Fire Ass’n of Philadelphia, 
139 Mo. App. 369, 123 S. W. 63; Rossini v. 
St. Paul Fire Ins. Co., 182 Cal. 415, 188 P. 
564; New Hampshire Fire Ins. Co. v. Rupard, 
187 Ky. 671, 220 S. W. 538; Judson v. Fire 
& Marine Ins. Co., 243 Mich. 458; 220 N. W. 
783; German American Ins. Co. v. Hyman, 42 
Colo. 156; 94 P. 27. 


No tenable ground and no sound authority 
for adopting this rule can be found in any 
of these decisions. The first in point of 
time is the Colorado decision, German Amer- 
ican Ins. Co. v. Hyman. In that case all the 
evidence showed that there was no fire be- 
fore the explosion. Accordingly, judgment 
for the plaintiff was reversed on appeal. Un- 
der either rule as to the burden of proof, the 
result in that case would have been the same. 
The appellate court however stated that 
“The burden is on the insurer to prove that 
the loss, or a part thereof, is within one of 
the exceptions stated in the policy. * * * 
That is to say, the burden was upon de- 
fendants to show that the explosion preced- 
ed the fire and that some portion of the loss 
sued for was occasioned by the explosion 
and not by the fire.” No reason was ad- 
vanced and no authority was cited. The 
court said, “It is hardly necessary to cite 
authorities upon this proposition, It is 
strictly in harmony with recognized rules 
for the construction of contracts, and de- 
fendants do not controvert it in their briefs.” 
This is the decision relied on by all the other 
courts that have announced this rule (with 
the exception of the Michigan court). It is 
the only explosion case they cite. The 
Florida court in Fire Ass’n of Philadelphia v. 
Evansville Brewing Ass'n cites no other au- 
thority. The Missouri court in Stephens v. 
Fire Ass’n of Philadelphia, quotes the Hyman 
case (omitting the explanation that the ques- 
tion was not argued by the company in that 
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case) and cites no other fire insurance case. 
The California court in Rossini v. St. Paul 
Fire Ins. Co. cites two cases, the Hyman 
case and Western Assurance Co. v. J. H. 
Mohlman Co., 83 Fed. 811, the leading de- 
cision on the falling building clause. (That 
clause obviously creates a condition subse- 
quent and is regularly so construed, the 
question being whether the insurance ter- 
minated before the loss occurred.) The 
Kentucky decision, New Hampshire Fire Ins. 
Co. v. Rupard, cites the Hyman and Stephens 
cases and in addition only the Mohlman and 
other decisions on the falling building 
clause. The Michigan court relied solely 
on the Mohlman case. 


The rule thus deduced from the Hyman and 
Mohlman cases is commonly referred to in 
text books and law digests as the majority 
rule, without any examination of its basis 
and without recognition of the many de- 
cisions holding that it is for the insured to 
negative the explosion exception. 


Practical Importance of the 
Burden of Proof 


Of course, as the result in the Hyman case 
shows, either party may fail through ina- 
bility to controvert the evidence adduced 
by the other party, regardless of which side 
has the burden of proving the fact in issue. 
For a good statement of this distinction, see 
Whitlatch v. Fidelity & Casualty Co., 149 N. 
Y. 45, 50. Explosion cases as well as other 
kinds, may turn on this point of the duty of 
going forward with evidence, and may not 
even discuss the burden of proof, as for in- 
stance Mitchell v. Potomac Ins. Co., supra, 
and Zamboni v. I. D. M. Insurance Co., supra. 
But an erroneous charge by the trial judge 
on the burden of proof may lead to reversal 
where the evidence presents a question for 
the’ jury. And again, in a case where the 
evidence is evenly divided, the rule on the 
burden of proof will be determining. Jef- 
ferson Terminal Corp. v. Home Insurance Co., 
180 N. Y. Misc. 30, 31, aff'd 266 N. Y. App. 
Div. 651; White v. Lehigh Valley R. R. Co., 
220 N. Y. 131, 135-6. So in the Jefferson 
Terminal case the trial judge said: “I find 
the proof on both sides substantially equal 
as to what could or might have been the 
cause, The question to be determined there- 
fore is: Who has the burden of proof of show- 
ing the cause of the explosion, i. e., whether 
or not the explosion was preceded by a fire?” 
Consequently this conflict of authority is 
of more than academic importance. Juris- 
dictions that put the burden on the insurer 
to show that the cause of the loss was ex- 
plosion and not fire may, of course, continue 
to retain this rule, but the grounds upon 
which they originally adopted it are, to say 
the least, not convincing. 
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Punitive Damage Claims Considered 
In Determining Federal Jurisdiction 


by WARREN E. MILLER 


N a suit brought in the Federal Court in 

Alabama against a fraternal life assurance 
society, by the holder of a contingent en- 
dowment insurance certificate of a maximum 
value of $1,000, upon which premiums of 
$202.35 had been paid, alleging fraud in the 
issuance of a contract of insurance and 
claiming punitive damages of $200,000, the 
Supreme Court of the United States, on 
November 8, 1943, in the case of Bell v. 
Preferred Life Assurance Society [9 CCH 
Lire Cases 130], (88 Law Ed., Advanced 
Opinions, 6), held that “where both actual 
and punitive damages are recoverable under 
a complaint, each must be considered to the 
extent claimed in determining the jurisdic- 
tional amount” (citing Barry v. Edmunds, 
116 U. S. 550, 560; Scott v. Donald, 165 U. S. 
58, 89, 90.) 


Actual and Punitive Damages 
Must Be Considered 


Although petitioner maintained that the 
court had jurisdiction because the suit 
was a class action under Rule 23 of 
the Federal Rules of Civil Procedure, a 
derivative action against the officers for the 
benefit of the society, and an original action 
to reorganize a mutual insurance society 
properly brought by a member, the Supreme 
Court held that it was unnecessary to pass 
on these points as it sustained petitioner’s 
argument that both actual and punitive dam- 
ages must be considered in determining the 
$3,000 jurisdictional amount. 


Holdings of the Lower Courts 


This decision reversed the action of the United 
States Circuit Court of Appeals for the Fifth 
Circuit (131 Fed. (2d) 516), which affirmed 
the action of the District Court holding that 
Court without jurisdiction because it was 
of the opinion that the claim for $200,000 
damages was “entirely colorable for the pur- 
pose’ of conferring jurisdiction,” and the 
amount in controversy was less than the 
$3,000 jurisdictional requirement in suits in 
the Federal courts between citizens of dif- 
ferent States (T:Hc 28, U. S. C., Sec. 41), 
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since it was “legally inconceivable” that the 
allegations would justify an award in excess 
of the value of the $1,000 certificate. 


Possibility of Recovery 


The Supreme Court held that even though 
the insured was limited to actual damages 
of $1,000, as both lower courts decided, it 
was not apparent to a legal certainty that 
he could not recover, in addition, sufficient 
punitive damages to make up the jurisdic- 
tional $3,000 requirement under the laws of 
South Carolina, where the alleged fraudulent 
misrepresentations in inducing the contract 
were said to have occurred, or of Alabama, 
where the insurance certificate was issued 
and mailed, as the petitioner’s allegations, 
if properly proved, might justify an award 
exceeding $3,000. The Court determined 
that it need not pass upon whether the con- 
trolling law was South Carolina or Alabama, 
as under the law of both States, a judgment 
in excess of $3,000 might be justified. 
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Punitive Damages Allowed 
Against Insurer 


In Crosby v. Metropolitan Life Insurance 
Company, 167 S. C. 255, punitive damages 
of $1211.70 were allowed, although the ac- 
tual damages weré only $11.70. In Cook 
v. Metropolitan Life Insurance Company, 186 
S. C. 77, 194 S. E. 636, which was a suit 
on an industrial life insurance policy, the 
verdict in favor of the plaintiff was for 
$5.00 nominal damages, and $256.00 punitive 
damages were awarded. In Eaddy v. Greens- 
boro-Fayetteville Bus Lines, Inc., 191 S. C. 
538, $100.00 actual damages, and $400.00 
punitive damages, were awarded. 


Punitive Damages under 
Alabama Law 


Against the contention of the respondents 
that under the Alabama law the complaint 
would not warrant a judgment of $3,000, 
the Supreme Court, after reviewing the gen- 
eral principles of Alabama law, as announced 
in the decisions of the Alabama courts in 
the cases of Mobile and Montgomery Rail- 
road Co. v. Ashcraft, 48 Ala. 15, 33; danse 
Water Service Co. v. Harris, 221 Ala. 516, 
519; United States Fidelity and Guarantee Co. 
v. Millonas, 206 Ala. 147, 154; and Ala. Great 
Southern Railroad Co. v. Sellers, 93 Ala. 9, 
held: “We are unable to say that under 
petitioner’s complaint evidence could not be 
introduced at a trial justifying a jury verdict 
for actual and punitive damages exceeding 
$3,000. Nor can this controversy as to juris- 
dictional amount be decided on the assump- 
tion ‘that a verdict, if rendered for that 
amount, would be excessive and set aside 
for that reason—a statement which could 
not, at any rate, be judicially made before 
such a verdict was in fact rendered.’ Barry 
v. Edmunds, supra, 565.” 


In United States Fidelity and Guarantee Co. 
v. Millonas, 206 Ala. 147, 154, the court per- 
mitted an award of $6,000 after finding that 
the actual damage suffered could in no event 
exceed $1,000. And in Ala. Great Southern 
Railroad Co. v. Sellers, 93 Ala. 9, where the 
jury returned a verdict of $500.00, it was 
held that the trial court did not err in re- 
fusing to charge that punitive damages could 
not be imposed if the plaintiff suffered only 
nominal actual damage. 


Colorable Claim To Obtain Jurisdiction 


The two lower courts based their decisions 
on St. Paul Mercury Indemnity Co. v. Red 
Cab Co., 303 U. S. 283, 82 Law Ed. 845, 
which held: “Tf, from the face of the plead- 
ings, it is apparent to a legal certainty, that 
the plaintiff cannot recover the amount 
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claimed or if, from the proofs, the court 
is satisfied to a like certainty that the plain- 
tiff never was entitled to that amount, and 
that his claim was therefore colorable for 
the purpose of conferring jurisdiction, the 
suit will be dismissed.” 


The Circuit Court of Appeals affirmed the 
decision of the District Court which de- 
clared that it was “apparent to a legal cer- 
tainty,” St. Paul Mercury Indemnity Co. v. 
Red Cab Company, supra, that the petitioner 
could in no event be entitled to more than 
$1,000, and therefore concluded that the 
requisite $3,000 was not really and substan- 
tially involved. 


Requisites for Valid Claim 


In the case of St. Paul Mercury Indemnity Co. 
v. Red Cab Company, supra, the Supreme 
Court, in holding that the petitioner there 
was entitled to invoke the jurisdiction of a 
Federal Court, at page 288, held: “The rule 
governing dismissal for want of jurisdiction 
in cases brought in the federal court is that, 
unless the law gives a different rule, the sum 
claimed by the plaintiff controls (citing 
Wilson v. Daniel, 3 Dall. 401, 407, 408; Barry 
v. Edmunds, 116 U. S. 550; Sherman 2 1. Clark, 
3 McLean 91, Fed. Cas. 12763; Stacker v. 
Alexander, 4 F. Supp. 172) if the claim is 
apparently made in good faith (citing Peeler 
v. Lathrop, 48 Fed. 780; Ung Lung Chung 
v. Holmes, 98 Fed. 323; Washington County 
v. Williams, 111 Fed. 801; Greene County 
Bank v. Teasdale Comm'n. Co., 112 Fed. 801; 
American Sheet & Tin Plate Co. v. Winzeler, 
227 Fed. 321; Owen M. Bruner Co. v. O. R. 
Manefee Lumber Co., 292 Fed. 985; Walker 
Grain Co. v. Southwestern Tel. & Tel. Co., 
10 F. (2d) 272). It must appear to a legal 
certainty that the claim is really for less 
than the jurisdictional amount to justify 
dismissal.” 


Exemplary Damages in 
Conspiracy or Deceit Actions 


In the case of Young v. Main, 72 F. (2d) 
640 (at page 643), the court said: “It is 
true that exemplary damages may be added 
to actual damages to make up the federal 
jurisdictional amount where exemplary dam- 
ages are permitted to be recovered, Scott 
v. Donald, 165 U. S. 58, 89, 17 S. Ct. 265, 
41 L. Ed. 632; and exemplary damages may 
be allowed in actions on the case of con- 
spiracy or deceit, Alexander v. Staley, 110 
Iowa 607, 81 N. W. 803; Day v. Woodworth, 
13 How. 363, 14 L. ed. 181, 17 C. J. 977.” 
In the case of Greene v. Keithley, 86 F. (2d) 
238, at page 241, the court said: “We think 
the proper rule is that exemplary damages 
may be recoverable in tort actions based 
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upon conspiracy or deceit. In the leading 
case of Day v. Woodworth, 13 How 363, 
371, 14 L. ed. 181 the Supreme Court laid 
down the rule as follows: ‘It is a well- 
established principle of the common law, 
that in actions of trespass and all actions 
on the case for torts, a jury may _ inflict 
what are called exemplary, punitive, or 
vindictive damages upon a defendant, hav- 
ing in view the enormity of his offense 
rather than the measure of compensation to 
the plaintiff. This rule has not been quali- 
fied or limited, but has been followed con- 
sistently by the Supreme Court. Scott v. 
Donald, 165 U. S. 58, 88, 17 S. Ct. 265, 41 
L. Ed. 632; Lake Shore & M. S. Ry. Co. 
v. Prentice, 147 U. S. 101, 107, 13 S. Ct. 261, 
37 L. Ed. 97; Denver & Rio Grande Railway 
Co. v. Harris, 122 U. S. 597, 609, 7 S. Ct. 
1286, 30 L. Ed. 1146; Barry v. Edmunds, 
116 U. S. 550, 562, 6 S. Ct. 501, 29 L. Ed. 
729. Actions in tort based on conspiracy 
or deceit are within this rule since they are 
actions on the case for torts.’” 


Class Suit by Beneficiary of Trust 


In Boesenberg v. Chicago Title & Trust Co. 
(7 Cir., 1942), rehearing denied June 12, 
1942, 128 F. (2d) 245, the Court said: “Plain- 
tiff appeals from a dismissa: of his com- 
plaint, the District Court having found that 
jurisdiction based upon diversity of citizen- 
ship did not exist for the reason that plain- 
tiff’s interest involved less than $3,000. 
Plaintiff sued as representative of a class 
great in number, all beneficiaries of a trust 
estate, averring that the trustees had been 
guilty of malfeasance, had wrongfully cor- 
verted trust funds to their own use and 
fraudulently paid excessive compensations 
to certain individuals. Plaintiff sought re- 
straint of the trustees from further wrongful 
action, lodgment of the trust estate in a 
receiver to be appointed by the court, deter- 
mination of the amount due the estate and 
its restorement to the fund. The sums said 
to have been wrongfully diverted were more 
than $30,000 and the entire estate consisted 
of property worth some $70,000. Plaintiff's 
proportionate interest therein is less than 
$3,000.” 

“The District Court evideztly believed this 
to be a suit to recover the several individual 
amounts due plaintiff and others of the same 
class of which the court had no jurisdiction 
because of lack of the essential element of 
jurisdiction depending upon diversity of 
citizenship, in that the sum due plaintiff is 
less than the requisite amount. 


Test for Determining Jurisdiction 


“We think this was error. True, several 
claims of many against one may not be 


aggregated to create a sum conferring juris- 
diction. Pusey & Jones Co. v. Hanssen, 261 
U. S. 491, 43 S. Ct. 454, 67 L. Ed. 763; Lion 
Bonding & Surety Co. v. Karatz, 262 U. S. 
77, 43 S. Ct. 480, 67 L. Ed. 871; Iilinois 
Bankers’ Life Ass’n v. Farris, (7 Cir.) 21 F. 
2d 1014; Clark v. Paul Gray, Inc., 306 U. S. 
583, 59 S. Ct. 744, 83 L. Ed. 1001; Robbins 
v. Western Automobile Ins. Co., (7 Cir.) 4 
F. 2d 249. But such is not the case before 
us. Rather it is within the rule announced 
by this court in Johnson v. Ingersoll et al., 
63 F. 2d 86, 87. There a stockholder brought 
suit to protect a corporate right and the 
resultant common interests of all stock- 
holders therein, the corporation having re- 
fused to take action. ‘In such case, it is 
not necessary for the shareholder to show 
that his private interest or damage, actual 
or threatened, amounts to the sum which is 
required to give the federal courts juris- 
diction. That jurisdiction is tested by the 
value of the object sought to be 9 by 
the suit. Fidler v. Roberts, (7 Cir.) 

2d 305, 306; Troy Bank v. CA. Whitehead 
& Co., 222 U. Sa ao Ct. OL. Ea. 
81; Swan Island Club, Inc. v. Ansell, (4 Cir.) 
51 F. 2d 337; Haynes v. Fraternal Aid 
Union, (D. C.) 34 F. 2d 305, 307. See, also, 
Hutchinson Box Board & Paper Co. v. Van 
Horn, (8 Cir.) 299 Fed. 424, 428; Larabee v. 
Dolley, C. C., 175 Fed. 365, 378; Greenwood 
v. Umon Freight Co., 105 U. S. 13, 16, 26 
L. Ed. 961; Hawes v. Oakland, 104 U. S. 450, 
26 L. Ed. 827; Harvey v. American Coal Co., 
(7 Cir.) 50 F. 2d 832; Clay v. Field, 138 
U. S. 464, 479, 11 S. Ct. 419, 34 L. Ed. 1044; 
Wheless v. St. Louis, 180 U. S. 379, 382, 
21 S. Ct. 402, 45 L. Ed. 583; Cyc. of Federal 
Procedure, 61, 62. 


Application of Rule to 
Trust Beneficiaries 


“This rule pene equally as strongly where 
the plaintiff is a beneficiary of a _ trust. 
Handley Site, ig7 U. 5.206, 11 5. Ce. Tl, 
on he 706. Such was the situation in 
a cee Co. v. Edmunds, (5 Cir. 
1933) 64 F. 2d 248, 252. There plaintiff 
sought to recover for trust estates funds 
alleged to have been wrongfully diverted. 
The court held it immaterial whether the 
interest of plaintiff was worth more than 
$3,000 saying: ‘But these interests do not 
fix the amount in controversy, for this bill 
is not a suit to recover on the bonds and 
certificates. There is no prayer for such a 
judgment, but only for a recovery by each 
trust of what has been taken from it, to be 
returned to the several trustees who are 
parties. It is like a stockholder’s bill to 
enforce a corporate right which the corpo- 
rate officers refuse to assert. The amount 
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in controversy is the corporate right and not 
the stockholder’s interest in the corporation, 
which latter is necessary only to justify his 
suing in the corporation’s behalf.’ 


True Class Suit Involved 


“Inasmuch therefore as plaintiff sought to 
have the court take jurisdiction of a trust 
fund aggregating more than $70,000 in 
value; to have restored to that fund sums 
aggregating some $30,000 alleged to have 
been wrongfully diverted and to have the 
estate administered in court, it is apparent 
that the subject of controversy was not the 
recovery of plaintiff’s interest in the trust 
fund but the protection, preservation and 
administration of a trust estate worth far 
more than $3,000, under the well known 
powers of a court of equity. Such is a true 
class suit, which may be maintained by ‘one 
or more’ of the class, Rule 23, Rules of Civil 
Procedure, 28 U. S. C. A., following Section 
723c; United States v. ‘Old Settlers,’ 148 U. S. 
427, 13 S. Ct. 650, 37 L. Ed. 509; Weeks v. 
Bareco Oil Co., (7 Cir.) 125 F. 2d 84. Conse- 
quently ‘the issue of diversity of citizenship 
of the parties must be determined by the 
citizen status of the parties before the court.’ 
Irwin v. Missouri Valley Bridge & Iron Co., 
(7 Cir.) 19 F. 2d 300, 303. 


Effect of Joinder by Other Beneficiaries 


“It is said, however, that in view of the fact 
that within two days after the suit was 
begun, other beneficiaries, residents of IIli- 
nois, intervened and adopted the pleadings 
of plaintiff, the latter should be classed as 
original plaintiffs and the jurisdiction of the 
court defeated because of their citizenship. 
Whether the Court had jurisdiction is to be 
determined from plaintiff's complaint, which, 
we have seen, was sufficient. The fact that 
thereafter other beneficiaries were intro- 
duced into the controversy ‘did not oust the 
jurisdiction of the court, already lawfully 
acquired, as between the original parties.’ 
Stewart v. Dunham, 115 U. S. 61, 5 S. Ct. 
1163, 1164, 29 L. Ed. 329; Johnson v. River- 
land Levee District, (8 Cir.) 117 F. 2d 711, 
134 A. L. R. 326; Wichita Railroad & Light 
Co. v. Public Utilities Commission, 260 U. S. 
48, 43 S. Ct. 51, 67 L. Ed. 124; Supreme 
Tribe of Ben-Hur v. Cauble, 255 U. S. 356, 
at page 365, 41 S. Ct. 338, 65 L. Ed. 673. 
The jurisdiction of the court ‘is determined 
as of the date when suit was begun’. IJrwin 
v. Missouri Valley Bridge & Iron Co., (7 
Cir.) 19 F. 2d 300; Wichita Railroad & Light 
Co. v. Public Utilities Commission, 260 U. S. 
46, 43'S. Gt. SL, GF kL. Ba: 1 





A stock casualty company licensed to 
do business in Louisiana was authorized 
by its charter to issue participating poli- 
cies. The company proposed to exercise 
this charter privilege and issue such 
policies to only a few select risks. The 
Louisiana Casualty and Surety Rating 
Commission entertained some doubt as 
to the validity of this plan and requested 
an opinion from the Attorney General. 
The Attorney General of Louisiana 
called the Commission’s attention to 
some of the provisions of Act 44, Laws 
of 1936, which act provided for the 
creation of the aforementioned Com- 
mission. Section 2 of this Act prescribes 
the duties and powers of the Commis- 
sion and contains language requiring 
that reasonable rates be fixed and that 
there shall be no discrimination. In 
Section 9, in order to further prevent 
distinction and discrimination, the Leg- 
islature provided: 

No distinction or discrimination in favor 
of any person or persons insured shall be 


Issuance of Participating Policies by a Stock Casualty 
Insurance Company to Selected Risks 


made, nor any rebate on any premium on 
any policy be paid or allowed, except in the 
form of dividends on profit sharing policies, 
or any special favor or advantage or other 
benefits be granted thereon, or any valu- 
able consideration or inducement whatever 
given which is not specified in the policy, 
by any casualty, surety, fidelity, guaranty 
or bonding company or other insurer doing 
business in this State or by any agent, 
attorney-in-fact or other representative 
whatever of any such insurer. 


The Attorney General concluded “that 
for the stock casualty company to have 
a few select risks to whom it issues 
participating policies in accordance with 
the provisions of its charter, would be 
a violation of the spirit as well as the 
letter of the law and that it is the duty 
of [the] Commission to so regulate 
rates and so classify risks that there will 
be no discrimination in favor of or 
against any class and that the rate to be 
charged shall be reasonable on each class 
of risk.”"—Opinion of the Louisiana At- 
torney General, December 2, 1943. 
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APPROVAL OF THE WORKMEN'S 
COMPENSATION RATING PROGRAM 


The Casualty Research Committee of the 
Association of Casualty and Surety Execu- 
tives at its meeting on January 5 reviewed 
the status of the workmen’s compensation 
rating program and indicated its gratifica- 
tion at the widespread approval of that pro- 
gram. Including the recent approval by the 
supervising officials of the states of Min- 
nesota, Missouri and Wisconsin, the pro- 
gram is now effective in 26 states and the 
District of Columbia. 





The Committee noted that the program now 
is in effect in all but 14 states in which pri- 
vate carriers may write workmen’s com- 
pensation insurance. Of these 14 states the 
principle of expense gradation upon which 
the program is based is alrezdy in effect 
through the medium of a compulsory Retro- 
spective Rating Plan in the states of Dela- 
ware, Pennsylvania and Utah. In New 
York, a program of graded expense, includ- 
ing both a guaranteed cost discount plan 
and retrospective rating, has been in effect 
for over 2 years. The program is pending 
before the supervising officials of the states 
of Arizona, Indiana, Louisiana and Tennes- 
see. The rating bureaus in the states of 
California, Massachusetts, New Jersey and 
Virginia have not yet filed the program with 
the state supervising officials. In the state 
of Georgia there can be no consideration of 
the program without overruling an adverse 
opinion of the Attorney General rendered in 
1937 when the original Retrospective Rating 
Plan was filed. The Industrial Commission 
of Colorado, which passes’ upon the rates of 
all classes of carriers and also administers 
the Colorado State Fund, has disapproved 
the program. 


PROPOSED RATE REGULATION IN 
THE DISTRICT OF COLUMBIA 
A bill (H. R. 3974) was _ introduced 


in Congress on January 14, 1944, for 
the purpose of regulating certain insurance 


rates in the District of Columbia, The pro- 
visions of this bill apply to insurance against 
loss of or damage to property by, or as a 
consequence of, fire, lightning, tornado, 
windstorm, and explosion, or any one or 
more of such hazards, including all supple- 
mental, additional, or extended forms of 
coverage written in connection with fire in- 
surance. Excepted from its provisions are 
ocean marine, transportation, or motor- 
vehicle insurance, and insurance covering 
the property of interstate common carriers, 
and any form of insurance designated by the 
Superintendent of Insurance as inland ma- 
rine insurance. 


The Superintendent is authorized to inves- 
tigate the necessity for rate adjustments on 
any of the foregoing classes of risks, and to 
order an adjustment whenever he deter- 
mines that the rates for any one or more 
classes of risks are excessive, inadequate, or 
unreasonable. He may remove discrimina- 
tory rates existing between individual risks 
or classes of risks. Actions of the Superin- 
tendent may be appealed to the Commis- 
sioners of the District, or such actions may 
be contested in any court of competent 
jurisdiction as provided under the Fire and 
Casualty Act, approved October 9, 1940, 


Within 120 days after the enactment of this 
measure, the insurance companies writing 
the above mentioned types of insurance 
within the District are required to organ- 
ize a rating bureau for the purpose of ad- 
ministering rates, and all such companies 
are required to be members of the bureau. 
The rating bureau, subject to the approval 
of the Superintendent, is to apportion its 
operating expenses among the constituent 
companies in proportion to the premium in- 
come on risks in the District. 


All policies of insurance must conform to 
requirements approved by the Superin- 
tendent, except in the case of deviations 
approved by the Superintendent. Rates 
in excess of those promulgated by the rating 
bureau may be charged in the event such 
rates are known to and approved in writing 
by the Superintendent. 
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OKLAHOMA REDUCES WORKMEN’S 
COMPENSATION RATES CHARGED 
BY STATE FUND 


The Board of Managers of the State Insur- 
ance Fund in Oklahoma announced that ef- 
fective January 1, 1944, the workmen’s 
compensation rates applicable to insureds 
with the State Insurance Fund would be 
subject to a discount of 15% off standard 
rates. Most insureds with the Fund were 
previously entitled to a rate 10% off the 
manual, and the Board contemplates that 
another 5% reduction will become effective 
July 1, 1944. 

Because of the fact that the Catastrophe 
Fund, which receives 10% of the premium 
income, has reached nearly a quarter of a 
million dollars, the Board felt certain that 
the proposed reductions would continue to 
provide rates sufficient to protect the 
solvency and growth of the Fund. Gover- 
nor Kerr, a member of the Board, expressed 
the hope that the reduction would be car- 
ried on to companies writing compensation 
insurance in Oklahoma. 


TEXAS WARTIME EMERGENCY RULES 
FOR OVERTIME WACES 


The Casualty Insurance Division of the 
Texas Board of Insurance Commissioners 
has announced Wartime Emergency Rules 
in connection with overtime wages in the 
determination of premium for payroll poli- 
cies under the Garage Section of the Texas 
Automobile Casualty Manual, These pre- 
scribed amended rules are to be applicable to 
all payrolls earned on or after February 1, 1944. 


In connection with the amended rules, the 
Division observed that the revised procedure 
was adopted as a wartime emergency pro- 
gram. The revised rules provide for the 
elimination of the payroll in excess of pay- 
rolls extended at standard wage rates pro- 
vided that the insured maintains payroll 
records clearly indicating the additional 
wages paid because of overtime. The treat- 
ment of overtime wages is not applicable to 
remuneration earned by executive officers, 
proprietors and partners active in the busi- 
ness, general managers and salesmen which 
are to be included at a fixed amount of 
$2,000 each, per annum. The Division also 
released the prescribed Garage Policy— 
Overtime Remuneration Endorsement which 
is to be used where applicable, in accord- 
ance with the amended rules. 

To Rule 48 (Payroll Policy—Premium De- 
termination) of the Manual’s Garage Sec- 
tion, a new subdivision was added as 
paragraph (3) of Section (A): 


1944 


(3) If the insured’s books and records are main- 
tained so as to show separately, by employee 
and by class of work, 

(a) the remuneration earned at regular rates of 
pay for total hours worked, and 

(b) extra remuneration earned for overtime 
the extra remuneration earned for overtime 
shall be excluded from the premium compu- 
tation. 

If the insured’s books and records are main- 
tained so as to show separately, by employee 
and by class of work, 

(a) the remuneration earned for those hours 
worked at regular rates of pay, and 

(b) the total remuneration earned for those 
hours worked at increased rates of pay for 
overtime 

one-third of the total remuneration earned at 
such increased rates of pay shall be excluded 
from the premium computation, 


The Casualty Insurance Division has also 

added the foregoing provisions which were 

added to Rule 48, to Rule 4 (c), as amended, 

relating to the exposure basis to be used for 

automobile non-ownership liability coverage 

= the War Projects Insurance Rating 
lan. 


The Overtime Remuneration Endorsement 
(53. Garage Policy), effective February 1, 
1944, issued by the Division in connection 
with the amendment to Rule 48 provides: 


It is agreed that: 

1. If the insured’s books and records are main- 
tained so as to show separately, by employee 
and by classes of work covered by the Policy, 
(a) the remuneration earned at regular rates 
of pay for total hours worked, and 

(b) extra remuneration earned for overtime 
the remuneration upon which premium for the 
Policy is based shall include all remuneration 
specified in subdivision (a) foregoing and shall 
not include any of the remuneration specified 
in subdivision (b) foregoing. 


2. If the insured’s books and records are main- 
tained so as to show separately, by employee 
and by classes of work covered by the Policy, 
(a) the remuneration earned at regular rates 
of pay for those hours worked when there is no 
overtime, and 

(b) the remuneration earned at regular rates 
of pay and for overtime for those hours worked 
when there is overtime 

the remuneration upon which the premium for 
the Policy is based shall include all remunera- 
tion specified in subdivision (a) and two-thirds 
of the remuneration specified in subdivision (b) 
foregoing. 

3. The treatment of overtime wages is not ap- 
plicable to remuneration earned by executive 
officers, proprietors and partners active in the 
business, general managers and salesmen which 
are to be included at a fixed amount of $2,000 
each, per annum. 

4. ‘‘Overtime’’ means those hours worked when 
there is an increase in rate of pay because of 
holidays, Saturdays, Sundays, the number of 
days worked in any one week, or the number 
of hours worked in any one day. 

(Attaching Clause) 
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LICENSING REQUIREMENTS FOR 
RESIDENT AGENTS IN 
WEST VIRGINIA 


The plan of licensing agents which has been 
in use for many years in West Virginia, 
whereby each agent was required to secure 
a license from the Insurance Commissioner 
for each company that he represented, will 
be discontinued as of April 1, 1944, and a 
new plan will be put into effect as of that 
date, which simply provides that each per- 
son shall secure a license from the Insur- 
ance Commissioner which will authorize him 
to engage in the solicitation and procure- 
ment of policies of insurance, or contracts 
of indemnity in licensed companies with 
whom he holds a valid agency contract. 





The reasons for adopting the simplified plan 
are two-fold. In the first place, a majority 
of the insurance companies are operating 
under a serious handicap of manpower 
shortage. They requested the Commissioner 
to reduce all filings from them as much as 
possible in order that the work involved in the 
application of renewal of their company license 
and agents’ licenses could be reduced to a 
minimum, The new plan will assist insur- 
ance companies to this end, In the second 
place, the plan will reduce the huge volume 
of detail work in the Insurance Department 
during March of each year, and facilitate 
the issuance of licenses so that the agents 
will have them in good time. 


Under the simplified plan, an application 
blank and a letter of instructions will be 
mailed to each agent of record in the In- 
surance Department’s office before March 
1, 1944. He will make out his own applica- 
tion for license and pay the fee of $5.00 and 
send both directly to the Insurance Com- 
missioner. Any arrangement that an agent 
has heretofore had with his companies, 
whereby the company has paid his license 
fee for him, will not be disturbed by this 
new plan. The Insurance Department will 
not object to a company reimbursing an 
agent for his license fee. 


Upon the receipt of the completed applica- 
tion and the fee, the Department will issue 
a single license to each applicant, which au- 
thorizes him to solicit and procure policies 
of insurance in any licensed company with 
whom he holds a valid agency contract. At 
the present time, a great many persons hold 
as many as 50 licenses from the Depart- 
ment. Under the new plan, each person 
will hold only one license obtained directly 
from the Insurance Commissioner upon 
his own application. 


Agents for Industrial Life Insurance Com- 
panies aid Industrial Health and Accident 


Insurance Companies may apply for their 
licenses through their District Managers, or 
State Managers, if they so desire. 


COMPULSORY HOSPITALIZATION 
INSURANCE LAW PROPOSED 
FOR RHODE ISLAND 


Several months ago, Rhode Island’s Gov- 
ernor J. Howard McGrath asked the De- 
partment of Social Welfare to give serious 
consideration to a program that would bet- 
ter secure the health of the state’s citizens 
to the end that one of the great causes that 
lead people eventually to the public assist- 
ance rolls might be eliminated. In his mes- 
sage to the Rhode Island General Assembly 
on January 4, 1944, Governor McGrath ob- 
served that “by these studies, which are 
continuing, we conclude that serious ill- 
ness in a family resulting in heavy hospital 
costs is one of the major threats to the se- 
curity and economic well being of the peo- 
ple.” He pointed out that helpful as the 
Cash Sickness Insurance Law has been for 
Rhode Island, it meets the threat of pov- 
erty only partially. 


The broad principles upon which this study 
of hospital insurance is being made are: 
(1) Utilization of existing facilities wherever 
possible, always avoiding the expense inci- 
dent to the creation of new and duplicating 
facilities. (2) Compliance with the prin- 
ciples and practices of the professions or 
institutions to be affected by a proffered pro- 
gram. (3) Coverage in any program de- 
vised for as many people as possibly can be 
included. (4) Encouragement of the par- 
ticipants in a program which usually means 
industry and the worker to assume and 
share together financial responsibility for a 
program with a minimum state participa- 
tion. (5) Avoidance of Federal or State 
domination and control of programs and the 
utilization of the organization and facilities 
of the institutions most affected by the pro- 
gram. 


The proposed plan to be submitted for the 
legislature’s consideration should assure hos- 
pitalization to every employed worker and 
his immediate dependents, the Governor 
emphasized. 


“These services could be provided on an 
employer-employee contributing basis. A 
simplified quarterly contribution of fixed 
amounts would avoid difficulties now expe- 
rienced in plans based upon percentage de- 
ductions each week. They can be had 
through the Blue Cross, or any other au- 
thorized insurance company, willing to in- 
sure for these minimum benefits and for a 
stated number of days.” 
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APPORTIONMENT OF LOSSES BE- 
TWEEN “BLANKET” AND “SPE- 
CIFIC” INSURANCE POLICIES 


43 Columbia Law Review 825 (September, 
1943) 


By Albert Ehrenzweig, Sr. 
Ehrenzweig, Jr. 


Albert Ehrenzweig, Sr., formerly District Judge, 
Professor of Insurance Law (Vienna); Research 
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and Albert 


A manufacturer has insured his factory, 
consisting of building, stock, and machin- 
ery, against fire for the amount of $3,000. 
Under this (“blanket”) policy, if a fire de- 
stroys the stock, causing a damage of $2,000, 
and if no policy clause limits the claim, the 
whole loss is fully recoverable. If, however, 
building, stock, and machinery are insured 
for $1,000 each, either under one (“specific’’) 
policy with a face amount of $3,000 or under 
three separate (“specific”) policies, the in- 
eee will receive only $1,000 on the same 
oss. 


In this sense, a blanket policy gives bet- 
ter protection than several specific policies 
which cover these items separately. The 
resulting “larger” liability of the blanket 
policy is its characteristic legal feature, and 
is of decisive importance in determining 
contribution between several insurers. 


Where the same risk is insured by several 
policies and the loss is smaller than the 
total amount insured, these concurrent poli- 
cies will, under the universal “pro rata 
clause” contribute to the loss in the propor- 
tion of their sums insured. 


Non-Current Coverage 


Where the damaged property is covered 
by both blanket and specific policies and 
where the risks insured are thus partially 


1944 


Digests of Articles on 


(83) 


Insurance Law 
Contemporary Periodicals 





identical, the problem of non-concurrent 
coverage arises. Here again, if the loss 
equals or exceeds the total coverage, each 
policy will contribute in the full amount 
of its face value. 


A loss, however, which is exceeded by 
the total coverage of blanket and specific 
policies, will, like any other “over-covered” 
loss, have to be apportioned among the 
several policies, since the insured can never 
recover more than the loss. The problem 
involved in this apportionment is one com- 
mon not only to all kinds of property insur- 
ance, but also to other fields. This article, 
however, is limited to an analysis of the law 
as developed in fire insurance. 


“Simple” Non-Concurrence 


The method of apportionment of fire 
losses between non-concurrent policies va- 
ries according to whether one or several of 
the insured items has been damaged. 


If only one of the specific policy items has 
been damaged (a problem of “simple” non- 
concurrence), the loss will be apportioned 
between the blanket and specific policies ac- 
cording to their sums insured, under the 
rule of Page v. Sun Insurance Office, 74 Fed. 
203. 


“Compound” Non-Concurrence 


Where, on the other hand, several insured 
items have been damaged (a problem of 
“compound” non-concurrence), a problem 
arises as to which law and business practice 
are said to be in a hopeless confusion. 
Only with regard to items exclusively 
covered by the blanket policy does there seem 
to exist substantial agreement. Under the 
rule of Cromte v. Kentucky and Louisville 
Mutual, 15 B. Mon. 423, the blanket policy will 
pay the whole loss on such items before con- 
tributing to losses on other items. This 
rule, however, will deny a protection by 
the blanket policy which has been contracted 
for. The Cromie rule, moreover, leaves 
unsolved the question of the apportionment 
of the remaining losses. 
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There are no universally accepted rules 
with regard to the procedure of such ap- 
portionment, although it constitutes a prob- 
lem with which the best minds have wrestled 
for many years. 


The Gradual Reduction Rules 


Under one group of rules the blanket 
insurance contributes from its full amount 
with the specific insurance on the item to 
be first apportioned, and its remainder with 
the specific insurance on the next item, and 
so on until all items are apportioned, or until 
the blanket insurance is exhausted. 

The “item to be first apportioned” under 
these Gradual Reduction rules is variously 
determined: under the Comnecticut rule, the 
item with the largest loss; under the Chi- 
cago rule, the item appearing as the first 
on the policy schedule; under the Western 
rule, that item whose apportionment will 
result in the smallest payment for the 
blanket policy. 

The English rule seems to be that the 
items are to be discussed “in the first in- 
stance from the item upon which there is 
the greatest loss down to the item upon 
which there is the least loss,... then... 
in the reverse order” and then the mean of 
the two apportionments must be taken. 


Rules Making “New” Contracts 


Under the Reading rule (or Blake or Mas- 
sachusetts or Vermont rule), the blanket sum 
will be divided between the several specific 
items in the proportion of their values. This 
rule makes a new contract by introducing 
a “pro rata” distribution clause into the 
blanket policy, and by ignoring the. fact 
that the blanket policy should cover each 
item up to its full amount. 

Similarly, the contract is rewritten by 
the Kinne rule which, like the Finn, the Gris- 
wold, and the Rice rules, apportions the 
blanket sum in the proportion of the several 
losses. 


The Sum Insured Theory 


It is submitted that these difficulties in the 
apportionment of fire losses are created by 
a misconception of the legal nature of the 
blanket policy. It showd be kept in mind 
that a blanket policy as such in no wa 
differs from a specific one, but can be iden- 
tified only in relation to other more specific 
policies, covering identical objects. 

Every part of the property covered by 
the blanket policy has a right to contribu- 
tion from the whole face amount (‘‘sum in- 
sured”) of such policy, whether such part 
is simultaneously covered as a separate item 
by the “specific” policy or not. The author 
believes that this simple statement contains 
the solution of al] questions discussed here- 
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in; it may be called the sum insured theory 
of the apportionment of losses between 
blanket and specific policies. 


Example of Theory 


Suppose that, as in the previous example, 
_the building, machinery, and stock which, be- 
sides being covered by a $3,000 blanket policy, 
are specifically insured for $1,000 each, are 
each damaged in the amount of $1,000. The 
blanket policy will contribute $750 to each 
loss, while the specific policies will pay $250 
each. This apportionment will often suffice. 


Where, however, the resulting contribu- 
tions of the blanket policy exceed the face 
amount of such policy, they will be reduced 
under a second apportionment. The excess 
amount will be deducted from such con- 
tributions in the proportion of the amounts. 
The deficiencies so created in the loss pay- 
ment will be borne by the specific policies 
in a third apportionment, based upon the 
proportion of their sums insured. 


Identical Rates of Increase 


It appears that under this theory the 
total contribution of the blanket policy—up 
to the absolute limit of its face value—will 
increase at the same rate as the number 
of the specific items created by other (specific) 
policies. 

Suppose two (blanket) policies of $3,000 
each covering building, stock, and machinery 
(without specification), which are damaged 
in the amount of $1,600 each. Each policy 
will contribute $2,400, while if one of these 
policies had been divided into three specific 
$1,000 policies contributing $600 each, the 
blanket policy would have to pay its entire 
face value for the same loss. This resuli 
cannot, however, be criticized as a “penali- 
zation” of the blanket policy. 


All to which this policy can object is the 
diminution of its gain by such concurrence; 
this diminution, however, is in accord with 
the essential nature of the blanket policy 
whose relatively larger liability has been 
stated at the beginning of this analysis. 


The “sum insured” rule is applicable to all 
situations which have caused difficulties un- 
der the present practice. 


HOSPITAL MALPRACTICE INSURANCE 





16 Journal of Business of the University of 
Chicago, Part 2, p. 1-72 (October, 1943) 


By Gerhard Hartman 


Director, Newton Hospital, Newton Lower Falls, 
Massachusetts 


Part 2 of the Journal of Business of the 
University of Chicago for October, 1943, is 
devoted to a discussion of hospital malprac- 
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tice insurance. One of the most knotty 
problems with which hospital administrators 
must deal is the claims of patients for dam- 
ages arising from alleged injuries suffered 
while receiving care. 


The issues which arise from this problem 
have to do not only with the internal opera- 
tion of the hospital but also with such divers 
matters as professional staff relations, com- 
munity attitudes, the psychology of patients, 
and the law. 


This study attempts to analyze these fac- 
tors into their component parts, to interpret 
the fundamental issues from the best avail- 
able data and sources of information, and 
to propose solutions for them. 


Introduction to the Problems 


The problems evolving from hospital mal- 
practice claims are not of particularly re- 
cent date, but their exceptional growth in 
importance during the last ten or fifteen 
years is correlative with the increasing im- 
portance both economically and socially of 
the hospital as a community institution. 


A variety of factors has contributed to 
the growth of hospital malpractice claims, 
and, while these will be explored more fully 
later, they may well be mentioned here. 


Reasons for Increase in Claims 


One vital factor contributing toward the 
seriousness of the malpractice problem has 
been the introduction of modern diagnostic 
and therapeutic mechanisms and techniques. 


A more or less necessary corollary of 
this has been the employment of inade- 
quately trained practitioners and technicians 
until the time lapse between the introduc- 
tion of the equipment and the training of 
the personnel has been eliminated. 


A second factor is the consideration that 
hospitals which were formerly pure chari- 
ties in the actual sense of the word as well 
as in the legal sense are now accepting pay- 
ing patients, which, in the eyes of the law, 
has prejudiced their favored position with 
respect to liability. 


A third factor is the growing commer- 
cialism of hospitals. Lastly, economic prob- 
lems of hospitals have reflected upon internal 
operations and upon public relations in in- 
numerable ways, often tending to increase 
the malpractice risk. 


When separated into its component parts, 
the problem divides into a number of issues 
which involve hospitals, patients, and the 
general public, and which may also relate 
to insurance companies if they are selected 
to assume the risk. 
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To each of these issues, the author de- 
votes a chapter, the titles of which are indi- 
cated by the six headings immediately 
following. 


Nature of Hospital Malpractice Risk 


In this article, risk is used in the techni- 
cal sense, by which is meant the uncertainty 
of the occurrence of an undesired event in- 
volving definite financial losses. The types 
of diseases treated definitely condition the 
quantity of risk. 


Among the considerations amenable to 
administrative control which affect malprac- 
tice risk is the selection, training, and super- 
vision of hospital personnel. 


The second controllable factor is the pro- 
fessional staff. In hospitals this includes 
physicians and nurses, and the influence of 
both these classes is considered in detail in 
the article. 


The degree of modernization of hospital 
buildings and equipment determines the 
presence or absence of certain hazards. 


Records do not have any direct bearing 
upon the causes of malpractice claims, but 
they do play a significant part in the hos- 
pital’s defense when claims arise. Too 
much stress cannot be laid upon the vital 
need for accurate and complete records. 


Outside the hospital’s sphere of influence 
but directly affecting malpractice risk is 
the growing “claim consciousness” of the 
public, intensified by the efforts of so-called 
“ambulance-chasing attorneys.” 


Methods of Meeting Malpractice Risk 


To meet malpractice risk, hospitals may 
transfer the risk to a professional risk- 
bearer for a definite financial consideration, 
they may attempt self-insurance by setting 
aside definite reserves from their own funds, 
or they may make no provision. 


The first course is recommended, because 
one of the most important services which 
hospitals need when claims are brought is 
the guidance of competent legal experts in 
this specialized field of law. 


The reader is supplied with a thorough 
examination of the relative advantages and 
disadvantages of group self-insurance as 
against private company insurance, and 
several methods of establishing a self-in- 
surance fund are outlined. 


Insurance Application and Contract 


No standard hospital malpractice insur- 
ance contract has been developed. Careful 
scrutiny of a number of representative con- 
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tracts indicates many important points in 
which coverage necessary to hospitals is 
absent or indeterminate. 


The most important omissions and exclu- 
sions are failure to provide for acts of negli- 
gence in the hospital out-patient department, 
in the ambulance, and in autopsy cases. 


There is also no uniformity among the 
companies concerning the first and second 
limits of indemnity, a large proportion of 
them using the restrictive phrase “any one 
injured person” rather than the more lib- 
eral “any one claim or suit” for the first 
limit, and some of them failing to define 
the second limit as the total of all claims 
paid in any one policy year. 


With regard to who shall retain and use 
the right to compromise claims, there are 
companies who fail to specify whether the 
policyholder or the insurer shall have that 
right, and at least one company reserves 
that right to itself. 


Rates and Rate Making 


There are- approximately twenty insur- 
ance companies writing hospital malpractice 
insurance, most of them, if not all, writing 
it on an accommodation basis. Only a few 
of these have a large premium volume and 
operate throughout the United States. Uni- 
form rates do not exist in this line. The 
nearest approach to uniformity occurs in 
cases where one company adopts the rates 
of another because its own loss experience is 
too limited. 


In establishing rates, a number of bases 
are used, including the division of hospital 
by legal status, by size, by location as to 
metropolitan or rural, and by the type of 
medical care given. Since actuarial data of 
a comprehensive nature are lacking, judg- 
ment plays an important part in determining 
the rates, but the judgment is not always 
logically sound, 


Claims 


Since hospitals, taken individually, do not 
have a sufficiently large number of claims 
to make any sound critical analyses, they 
have never had an opportunity to study the 
relative importance of some types of claims 
over others. Among the underwriters, only 
a few have sufficient claim information to 
engage in studies of the frequency of spe- 
cific causes of malpractice. 


Data from one of the large carriers have 
been presented, showing the nature of the 
claim, the cost involved as related to the 
loss paid and expense paid, the degree of 
deferment, and the disposition of the claim. 


A study of the data showed burns of all 
kinds and nursing errors to be the most ex- 
pensive causes of malpractice—in fact, pro- 
portionately so expensive that preventive 
action on the part of hospital administra- 
tors would seem to be clearly indicated. 


-The tremendous variation in losses between 
hospitals approved by the American College 
of Surgeons and those not approved, 
amounting to five times for the latter over 
the former, results in the approved hos- 
pitals being penalized in their premium pay- 
ments to cover the excessive losses of those 
not approved. 


Legal Aspects of Liability 


Charges of malpractice are based upon 
breaches of duty imposed by law. In gen- 
eral, the duty of hospitals is to use ordinary 
and reasonable care in providing medical 
and nursing services to the patients they 
accept for treatment. 


The quality of the treatment which the 
patient receives is not to be affected in any 
way by the amount which the patient pays, 
even if this is less than the cost of the hos- 
pital services rendered. 


This section is devoted almost entirely 
to a study of the tort liability of charity 
hospitals. Court interpretations vary exten- 
sively among the states and even within 
sections of states, but some generalizations 
are made as to the trend of the decisions in 
most of the states, by groups. 


The new decisions point toward the appli- 
cation of increasing liability on charity hos- 
pitals. This tendency has a direct bearing 
on the amount of risk which hospitals may 
incur. 


Conclusion 


Some comment should be made concerning 
the fact that very few insurance companies 
are familiar with hospital administration 
problems and practices. 


Suggestions have been made by men in 
the companies and in insurance departments 
that the exchange of information among 
the companies would be desirable and bene- 
ficial, but as yet reciprocity is limited. 


Hospital malpractice insurance, although 
a vital need to the hospital, is a minor con- 
sideration to insurance companies. Perhaps 
the only real improvement in the present 
situation will be effected through the ex- 
change of information between the insurance 
companies and the hospitals, interpret- 
ing hospital administration and organiza- 
tion problems to insurance companies, and, 
conversely, the insurance company’s prob- 
lems to the hospital. 
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Appendixes—Bibliography 


Found in Appendix A is a specimen ap- 
plication for hospital malpractice insurance. 
Appendix B consists of a reproduction of a 
specimen contract for the same sort. of in- 
surance, while Appendix C presents a glos- 
sary of such legal terms as “malpractice,” 
“tort,” “tort feasor,” “insurance carrier,” 
“person,” “service,” “claims,” and others. 
Nine illustrative malpractice claims are set 
forth in Appendix D. The bibliography 
lists twelve books, fifteen articles, and eight 
reports. 


ACCIDENTAL MEANS: 
INTERPRETATION AS A CLAUSE 
IN INSURANCE POLICIES 


22 Nebraska Law Review 212 (October, 1943) 
By Dennis F. Sulc 


In Murphy v. Travelers Ins. Co., 2 N. W. 
(2d) 576, Nebraska appears to be adopting 
the minority views of interpretation of the 
“accidental means” clause in insurance poli- 
cies and thus following the modern trend. 
Because of the early interpretation of this 
clause, policies today insure against death or 
injury “caused by external, violent, and acci- 
dental means.” 


Facts of Murphy Case 


In the present case, plaintiff, a dentist, 
received burns from holding X-ray films 
in the mouths of patients, and, as a result 
of the burns, it was necessary that his hand 
be amputated. The practice of so handling 
the films continued over a period of twenty 
years. He sought to recover under a policy 
insuring against injury through accidental 
means. The court held for the plaintiff, 
stating that when an unusual unexpected, 
and unforeseen injury results from an inten- 
tional act of the insured the ensuing injury 
is caused by “accidental means,” even 
though no mischance, slip, or mishap oc- 
curred in doing the act. 


The Majority View 

The majority view, easy to state but diffi- 
cult to apply, clearly distinguishes between 
accidental result and the result of an acci- 
dental cause. Nebraska recognizes this 
distinction but contends it has no effect in 
determining the insurer’s liability. 
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Ignorance of Material Circumstances 


Many courts, in order to preserve the old 
terminology, talk in terms of “accidental 
means” and “results” but actually stress 
ignorance of material circumstances. Such 
courts regard the injury as caused by acci- 
dental means when the injured is unaware 
of material circumstances which, if he had 
known, would have caused him to act dif- 
ferently. The injured here must exercise 
ordinary care in doing the other act. 


Intention 


Still other courts look to intention. When 
the result cannot be reasonably anticipated, 
and not intended by the actor, it will be 
held as a result produced by accidental 
means. 


The other state decisions interpret “acci- 
dental means” broader than intended by the 
insurer, and hold if the result is accidental, 
it has been caused by accidental means. 


Courts Not in Accord 


The courts are definitely not in accord as 
to what constitutes a bodily injury suffered 
through accidental means. The variety of 
opinions indicate that the most serious de- 
fect in the rule of “accidental means” and 
“accidental results” is its lack of certainty. 
Due to the variety of decisions based upon 
the general theory the insurance companies 
have been led to insert more explicit terms. 


Commendation 


The adopted rule in the instant case is 
commended by the writers on the subject. 
The Nebraska court also advocates giving 
the policy the meaning the average man at- 
taches to it. 


The instant case, while presenting the 
minority view, presents the simplest ap- 
proach. This view has been criticized be- 
cause it is not interpreting the policy as the 
insurer intended. The just and logical an- 
swer to this is that the insurer frames the 
policy and he can cure the defect by chang- 
ing the words. If the insurers refuse to so 
amend, the courts are justified in giving the 
policies a construction of the risk invoked 
within the conception of the average policy 
holder. 
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TERMINATION OF INSURANCE POLICY 
FOR NONPAYMENT OF PREMIUMS 


Signature Above Insuring Clauses 


The position of an insurance company’s sig- 
nature on an automobile liability policy was 
the center of controversy in a recent case 
before the Minnesota Supreme Court be- 
tween a judgment creditor of the insured 
and an insurance company. The judgment 
creditor vigorously contended that since this 
signature was placed above the insurance 
contract provisions relating to the payment 
of premiums and an agent’s authority, they 
were not binding upon the insured. The 
insurer argued that the policy had lapsed 
for nonpayment of premiums as required by 
the insuring provisions, and that such pro- 
visions were a part of the entire contract 
notwithstanding the position of the insurer’s 
signature above these clauses. 


In resolving this issue, and the related ques- 
tion of waiver by an agent, in favor of the 
insurance company, the Minnesota Supreme 
Court, on January 3, 1944, in the case of 
Brown, Special Administratrix, appellant v. 
State Automobile Insurance Association of 
Des Moines, Iowa, [19 CCH Automobile 
Cases 744], concluded that where the part 
of an instrument above the insurer’s signa- 
ture contains declarations without an insur- 
ing clause or any insuring agreement and 
bears internal evidence referring to an in- 
surance policy printed elsewhere in the 
instrument which expressly refers to the 
declarations and makes them a part of the in- 
surance policy, the part, above the signa- 
ture and the insuring agreements below such 
signature constitute the contract of insurance. 


Issuance of Policy—Nonpayment 
of Premium 


The circumstances out of which this litiga- 
tion arose began with issuance of a policy 
to A. L. Groth on May 13, 1940. The policy 
was dated May 9, 1940. Cartwright, who 
was connected with the D. L. Williams 
Agency in Rochester, Minnesota, was the 


What the Courts 
Are Doing 


defendant’s agent and he had solicited the 
policy. Being unable to pay the premium 
due, credit was extended to Groth. On June 
25, 1940, the insurance company mailed to 
Groth a final notice that the premium would 
be due on July 9, 1940. This payment was 
never made, and on July 13, 1940, the insurer 
mailed Groth a notice stating that the policy 
had been terminated for nonpayment of the 
premium due. Groth testified on his direct 
examination that he did not receive either 
notice; and on cross-examination he stated 
that he was not sure whether or not he had 
received them. On July 16, Groth bought a 
1937 Buick, and the agent Cartwright agreed 
to transfer the coverage on his 1936 Buick 
to the newer car. 

A week or so after the purchase of the 1937 
Buick, Cartwright attempted to obtain the 
premium due. Groth wrote out a check for 
$5 to apply on the premium, and he agreed 
to pay the balance if he “had any decent 
kind of a show at all at Rochester at the 
Fair.” This show ran from August 6 to 
August 11, and when the agent sought to 
collect the balance of the premium shortly 
after August 11, Groth pleaded his lack of 
financial success at this show as the reason 
for his inability to pay, and stated that he 
hoped to do better at a later show to take 
place in Anoka. This ended the attempt to 
collect the premium. Nothing further was 
ever done, and no bills were ever sent, and 
no arrangements were ever entered into for 
the purpose of extending the time within 
which to pay the balance of the premium. 
The Williams agency retained the insured’s 
check, and the insurance company received 
no part of it. 


Collision Resulting in Death 


This was the state of the relationship be- 
tween the insured and the agent and insurer 
when, on January 15, 1941, Groth was struck 
by a train near Farmington, Minnesota. 
Riding with him in his car at the time was 
the plaintiff’s husband who was killed in the 
accident. After the collision, Groth asked 
the insurance company to defend the suit of 
the wife, but his request was refused on the 
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ground that the policy had automatically 
lapsed and terminated on July 9, 1940, be- 
cause of the insured’s failure to pay the 
premium. The wife recovered a judgment 
of $8,054 against Groth, and she sought to 
impose liability for this judgment on the 
insurance company. 


Contentions of Plaintiff and Insurer 


The plaintiff contended that the payment 
of the premium according to the terms of 
the policy was waived by the agent, and 
that in consequence of such waiver the 
policy was in force at the time of the fatal 
accident. It was asserted that the policy 
clauses pertaining to the payment of the 
premium and the authority of the agent 
were not binding on the insured since these 
clauses, which were a part of the insuring 
agreement, appeared below the signature of 
the insurance company. The insurer con- 
tended that the policy had lapsed on July 9, 
1940; that all the acts of the agent Cart- 
wright, claimed by the plaintiff, with respect 
to extending credit, accepting part payment 
of the premium, and extending the time 
within which to pay the balance due were 
unauthorized, and that the insured had ac- 
tual knowledge of these limitations of the 
agent’s authority by reason of the provisions 
contained in the policy. 


Policy Signature and Terms 


The instrument issued to Groth by the de- 
fendant insurer was a long sheet of paper 
folded in the middle. Immediately below 
the folding crease appeared the insurance 
company’s name in large type. Below this 
name were the “Declarations”. And at the 
bottom of this page was the date, May 9, 
1940, and the signature of the insurance 
company. Under item 3 of the “Declara- 
tions” were listed in parallel columns the 
different kinds of insurance coverage and 
the limits of liability for each. It was 
provided: 

The insurance afforded is only with respect to 
such and so many of the following coverages as 
are indicated by specific premium charge or 
charges. The limit of the association's liability 
against each such coverage shall be as stated 


herein, subject to all the terms of this policy 
having reference thereto. 


There was no insurance contract under the 
heading “Declarations” on the first page and 
above the signature. On the back of the 
front page was the preliminary statement 
that the subscribers, constituting the de- 
fendant insurer, 

Do hereby agree with the insured, named in the 


declarations made a part hereof, in consideration 
of the payment of the premium and of the 
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statements contained in the declarations and 
subject to the limits of liability, exclusions, 
conditions and other terms of this policy: 


Under the caption “Insuring Agreements” 
which followed appeared references to state- 
ments in the “Declarations”. Under the 
caption “Conditions” appeared the two clauses 
governing premiums and the agent’s au- 
a Section 26 under this caption stated 
that: 


Unless otherwise provided by endorsement at- 
tached hereto, the premium charged for this 
policy is due two (2) calendar months from the 
policy effective date, and failure of the Insured 
to pay the total premium to the Home Office 
of the Association at Des Moines, Iowa, on or 
before the due date thereof, shall cause this 
policy to automatically lapse and terminate on 
said due date, and upon the lapsing or termi- 
nating of the policy for non-payment it may 
be reinstated only with the consent of the 
Attorney and upon the payment of the total 
premium to the Home Office of the Association. 
It is expressly understood and agreed that no 
insurance will be afforded by this policy during 
any period of suspension or lapsation and, re- 
gardless of the amounts or dates of any premium 
payments, this policy shall in no event be ex- 
tended beyond the original expiration date 
thereof. No notice of any kind or character shall 
be necessary to terminate or cancel this policy 
as provided by this paragraph, 


The section under “Conditions” relating to 
the agent’s authority (Section 7) read as 
follows: 


No notice to any agent, or knowledge possessed 
by any agent or by any other person shall be 
held to effect a waiver or change in any part 
of this policy nor estop the Association from 
asserting any right under the terms of this 
policy; nor shall the terms of this policy be 
waived or changed, except by endorsement 
issued to form a part hereof, signed by the 
Attorney in fact for the Association; provided, 
however, that changes may be made in the writ- 
ten portion of the declarations by endorsement 
issued to form a part hereof signed by the 
Attorney in fact for the Association. 


There were no signatures below any of 
these clauses. The Minnesota Supreme Court 
assumed, without so deciding, that the evi- 
dence, as contended for by the plaintiff, pre- 
sented a fact issue as to whether or not the 
defendant by its conduct waived the policy 
provisions as to payment at its home office, 
withholding from its agents the power to 
extend credit for premiums, and requiring 
the consent of its attorney at the home 
office to reinstate lapsed policies. Even so, 
the court pointed out that there was no evi- 
dence in the record to show that the credit 
extended by the agent was for a period 
longer than the two months required by Sec- 
tion 26 of the policy; and the foregoing 
assumptions did not compel a decision in 
favor of the plaintiff. 
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Effect of Signature Above Insuring 
Clauses 


In holding that the insurance company’s 
signature appearing above the insuring agree- 
ments was binding on the insured, the court 
pointed out that a signature simply authen- 
ticates the writing, and that the place of a 
signature is not controlling. As authority 
for this proposition, reference was made to 
cases involving contracts, promissory notes, 
bills of sale, deeds, leases, wills, and the like. 
There is, of course, no question but that a 
signature at the end of a writing authenti- 
cates all that precedes. And where the sig- 
nature appears in the middle, the intention 
of the parties is controlling as to whether 
the written material before and after the 
signature is to be included as a part of the 
instrument. The court cited a number of 
insurance policy cases tending to show (1) 
that the position of the insurer’s signature is 
not controlling; (2) that conditions referred 
to in the body of the policy are a part of 
the contract; and (3) that where such mat- 
ters are not referred to in the body of the 
policy they are no part thereof. 


But in the instant case, while there was no 
express reference in the printed matter above 
the signature to the printed policy provi- 
sions in question, the insuring agreements 
following the signature expressly referred 
to items in the “Declarations.” The court 
ruled that the lack of an express reference 
above the signature must be supplied by 
“internal evidence therein showing that the 
provisions above the signature refer to those 
not above it.” Where, under Item 3 in the 
“Declarations”, it is stated that the cover- 
ages for the classes therein mentioned should 
be subject to all the terms “of this policy 
having reference thereto” there is a definite 
reference to a policy of insurance not found 
in the “Declarations”. “This policy” is a 
demonstrative phrase referring to the printed 
matter containing the insuring provisions 
under consideration. Thus reference is in- 
tended to the printed provisions following 
the signature. And since the latter provi- 
sions contain express references to items 
appearing in the “Declarations”, and con- 
sidering the contract as a whole, the court 
concluded that the parts above and below 
the signature were mutually explanatory and 
complementary and that they constituted a 
single instrument, and that the insurance 
company’s signature authenticated the entire 


instrument. 


Lapse of Policy 


In concluding that the Groth policy had 
lapsed for nonpayment of the premium, the 


court observed that where, as in this in- 
stance, there was no statutory or contrac- 
tual provision requiring the insured to take 
some affirmative action declaring a forfei- 
ture, the insurance automatically lapses and 
terminates for nonpayment of the premium 
under the clause providing for automatic 
apse upon default in payment, and requir- 
ing no notice for such termination or can- 
cellation. Thus it was immaterial whether 
or not the insurance company had actually 
notified Groth of the termination. Although 
a custom to send notice has been shown in 
some cases to defeat the policy provision:re- 
quiring no notice to terminate, no such cus- 
tom was ever shown in the instant case, and 
the policy clearly terminated on July 9, 1940, 
unless it could be said that the arrangement 
between Groth and Cartwright operated as 
a reinstatement. 


Attempted Reinstatement Ineffective 


When the insured paid the $5 to the agent, 
and agreed to pay the balance in the event 
his show was successful, it was not intended 
that the liability for the balance of the pre- 
mium should be contingent upon Groth’s 
realizing enough money from the show to 
pay, or that a credit for an unlimited dura- 
tion was extended. The liability for the debt 
was absolute, not contingent. When, as the 
plaintiff contended, reinstatement was made, 
the policy had lapsed and the insurance had 
been cancelled. Reinstatement could be ac- 
complished only by payment of the premium 
in full and with the consent of the insurance 
company’s attorney. That required payment 
to discharge an absolute, not a contingent 
liability previously incurred. The intention 
of the parties was “to revive and reinstate 
the original contract of insurance as it existed 
before its lapse,” modified only by the ar- 
rangements under which the reinstatement 
was made. The court ruled that where, as 
here, a debt is due and the parties agree that 
it shall be paid upon the happening of a 
future event merely as a convenient time of 
payment, and the future event does not occur 
as contemplated, the law implies a promise 
to pay within a reasonable time. The policy 
itself furnishes the measure of a reasonable 
time: two calendar months. Since the parties 
themselves adopted this period thus stated 
in the policy, the two months’ period ex- 
pired in October, 1940. The accident having 
occurred in January, 1941, there could be no 
question but that in any view of the case the 
policy had terminated and Groth was not 
protected by insurance. The trial court's 
directed verdict for the insurance company 
was proper, and this decision was affirmed. 
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LIMITS OF LIABILITY CLAUSE 
CONSTRUED 


Two judgments were recovered against the 
insured owner of an automobile. One of 
these judgments was recovered by a wife in 
the amount of $8,000 “for personal injuries, 
mental pain and suffering, and permanent 
physical impairment.” The other judgment 
was recovered by the husband for $2,500 
which covered consequential damages sus- 
tained as a result of the injury to his wife. 
While there was no question as to the lia- 
bility of the insurance company to the wife, 
as the result of the insured’s negligent oper- 
ation of the automobile causing the injuries 
resulting in the two judgments, the insurance 
company protested its liability to the hus- 
band under the terms of the contract of 
insurance. 


Contract Terms 


The policy was the type generally known as 
an automobile public liability and property 
damage policy. By the “Bodily Injury Lia- 
bility” provision, the insurer limited its liabil- 
ity for payment in case of damages to person 
or persons, caused by accident and arising 
out of the ownership, maintenance, or use of 
the insured vehicle to “$5,000 each person, 
$10,000 each accident.” The policy provided: 
1. Coverage A—Bodily Injury Liability—To pay 
on behalf of the insured all sums which the 
insured shall become obligated to pay by reason 
of the liability imposed upon him by law for 
damages, including damages for care and loss 
of services, because of bodily injury, including 
death at any time resulting therefrom, sustained 
by any person or persons, caused by accident 
and arising out of the ownership, maintenance 
or use of the automobile. 


2. Limits of Liability. (Coverage)—The limit 
of bodily injury liability stated in the declara- 
tions as applicable to ‘‘each person”’ is the limit 
of the company’s liability for all damages, in- 
cluding damages for care and loss of service, 
arising out of bodily injury, including death at 
any time resulting therefrom, sustained by one 
person in any one accident; the limit of such 
liability stated in the declarations as applicable 
to ‘“‘each accident’’ is subject to the above pro- 
vision respecting each person, the total limit 
of the company’s liability for all damages, 
including damages for care and loss of services, 
arising out of bodily injury, including death at 
any time resulting therefrom, sustained by two 
Or more persons in any one accident, 


Settlement of Wife’s Judgment 


The insurance company tendered the sum 
of $5,000 to the attorneys for the husband 
and wife, and they accepted this sum in 
settlement of the $8,000 judgment in favor 
of the wife. After this settlement was made, 
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the husband caused on execution to be issued 
on his $2,500 judgment against the insured. 
When the sheriff was unable to find any 
property of the insured, the husband insti- 
tuted suit against the insurer. The theory 
of the husband’s suit was based on the policy 
provision that the insurer was bound to pay 
not more than $5,000 in case of one person, 
nor more than $10,000 in case two or more 
persons were injured in any one accident; 
that the aggregate amount of the judgments 
recovered against the insured did not exceed 
$10,000, and that the insurer was liable for 
the $2,500 judgment recovered by the hus- 
band against the insured. 


Contentions of the Insurer 


The insurance company contended that under 
its policy the limit of its liability for injury 
resulting from the operation of the insured’s 
vehicle was $5,000 where only one person 
received bodily injury; that the husband did 
not receive bodily injury; that since his 
judgment was for consequential damages 
sustained by reason of the injuries to his 
wife, there was no liability to him; and that 
the settlement of the wife’s judgment for 
$5,000 discharged all liability on the part of 
the insurance company. 


Construction of Limits of Liability Clause 


In its opinion in the case of New Amsterdam 
Casualty Company, appellant v. Hart [19 CCH 
Automobile Cases 567], the Florida Supreme 
Court on December 21, 1943, upheld the con- 
tention of the insurance company. The court 
concluded that the Limits of Liability clause 
required the insurer to pay only $5,000 where 
but one person sustained bodily injury. Ad- 
mittedly the husband did not receive bodily 
injuries. His judgment was for consequen- 
tial damages only: for expenses incurred in 
treating his wife, and for the loss of her 
services and consortium. In answer to the 
husband’s contention that he should be allowed 
recovery under the case of Malone v. Costa, 
151 Fla. 144, 9 So. (2d) 275 [15 CCH Auto- 
mobile Cases 430], the court pointed out 
that in the Malone case the term “personal 
injuries” was used in the policy and that this 
phrase was not synonymous with the phrase 
“bodily injuries.” 


“Bodily Injuries” and “Personal Injuries” 
Distinguished 

In the Malone case, a wife was injured as 
the result of the negligent operation of a 
motor vehicle owned and maintained by one 


of the taxicab companies operating in Pen- 
sacola, Florida. She sued the company and 
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recovered a judgment for $500 for the bodily 
injuries which she sustained. Her husband 
recovered a judgment for $1,000 for his loss 
of the wife’s services and for medical ex- 
penses. The court had before it a liability 
policy required by a municipal ordinance of 
taxicab companies operating in the city. By 
the terms of the policy the insurance com- 
pany agreed to indemnify 

passengers and the public for damages or in- 
juries to persons or property * * * resulting 
from or caused by the carelessness, negligence 
or default of the owner, or driver, of such motor 
vehicle * * * in the following principal sums: 
Property damage... .$1,000 maximum; Personal 
injury, one person in any single accident.... 
$1,000 maximum; Personal injury, more than 
one person in any single accident, subject to the 
limitation of $1,000 for an injury to a single 
person... .$2,000 maximum, 


The court sustained both judgments as against 
the contention made by the cab company 
that since personal injury was sustained in 
the accident by only one person, the limit 
of its liability was only $1,000. It was pointed 
out that the term “personal injuries” is 


broader, more comprehensive and significant 
than the term “bodily injuries.” Personal 
injuries, the court observed, do not neces- 
sarily mean or involve the element of per- 
sonal contact. Personal injuries may occur 
to the father by the seduction of his daugh- 
ter, or to the husband by the alienation of 
the affections of his wife. The consequential 
damages sustained by the husband because 
of the injuries to the wife in the Malone case 
were personal injuries. The law holds the 
husband liable for the expenses incidental 
and necessary to obtain a recovery by the 
wife due to the injuries sustained. Likewise 
the husband by law is entitled to the aid, 
comfort, companionship, affection and so- 
ciety of his wife. These elements substan- 
tially are the basis of the husband’s judgment 
for consequential damages. Consortium is 
not so much a property right as it is a right 
recognized by law as growing out of the 
marriage relationship. 

But because in the instant case the limits of 
liability were dependent upon “bodily in- 
jury” and not “personal injury,” there could 
be no recovery by the husband on his judgment. 























Where the board of county commis- 
sioners of a county has entered into 
contracts for fire insurance with an 
agent of an insurance company who, at 
the same time, held a municipal office, 
the premiums paid for such insurance 
may not be recovered by the county 
from either the company issuing the 


a 


A mutual insurance society submitted 
to the Minnesota Commissioner of Banks 
a Life Savings Contract which was pro- 
posed for the use of state-chartered 
credit unions operating in Minnesota 
under the supervision of the Commis- 
sioner. Under the proposed contract, 
the shares in a credit union were to be 
insured up to certain amounts, and the 
insurance would be paid to the bene- 
ficiaries of the member upon death. It 
was contemplated that the credit union 
would pay the insurer monthly 6% 
cents per $100 of the insurable savings 
balance as defined in the contract. 

The Minnesota Attorney General con- 
cluded from an examination of the 






Non-Recovery of Premiums Where Agent Is a Municipal Officer 


Share Insurance for Credit Union Members 


policies or its agents after the contracts 
contained in the policies have been fully 
performed, notwithstanding the crim- 
inal penalty imposed by Section 12911 
of the Ohio General Code.—Opinion of 
the Ohio Attorney General, January 17, 
1944. 


contract that it was one for a form of 
group life insurance covering the lives 
of the credit union members, and to be 
paid for by the credit union. Credit 
unions are confined in their operations 
to the specific powers granted under 
Section 4 of the Credit Union Act, as 
amended. And since none of the pro- 
visions in this section either grants or 
necessarily includes the power to pur- 
chase any form of insurance for the 
sole benefit of its members, it follows 
that the credit union lacks authority to 
make the proposed contract.—Opinion 
of the Minnesota Attorney General, De- 
cember 31, 1943. 
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IN TH E CUR RE N T P ARADE OF CASE. Ss ASMUUEUEMLLLEETUCTT ALUMNA ETAT ETNA 


CANCELLATION: 
Agent’s authority (Kan.) page 93 
Finance company’s authority 
(Ky.) page 94 


CARRIER’S LIABILITY: 
Alighting passenger injured (La.) page 94 


EMPLOYER’S LIABILITY: 

Minor helping driver (Pa.) page 95 
ENCUMBRANCE CLAUSE: 

Conditional sales contract (Tenn.) page 95 
EXCLUSION CLAUSES: 

Permissive use, «tc, (Idaho) page 95 


FATHER’S LIABILITY: 
Wife’s and child’s right to sue 
(Wis.) page 96 


FRAUDULENT APPLICATION: 
Residence misrepresented (Mass.) page 96 


GARAGE LIABILITY POLICY: 


“Pleasure Use” proviso (Wis.) page 96 
GARAGE OWNER’S LIABILITY: 

Car destroyed by fire (S. C.) page 97 
HOST’S LIABILITY: 

Gross negligence (Mich.) page 97 
HUSBAND’S LIABILITY: 

Wife negligent (La.) ‘ page 97 


LAPSE OF POLICY: 
Waiver of nonpayment of premium 
( Minn.) page 98 


LIMITS OF LIABILITY CLAUSE: 
Insurer’s liability to husband 


PEDESTRIANS INJURED: 
Child crossing street (Pa.) page 100 
Child darting onto highway (Ill.) page 99 
Child emerging from behind parked 


truck (Ill.) page 99 
Discharge in bankruptcy 

(Tenn.) page 100 
Duty to submit to further operation 

(Pa.) page 101 
Speeding taxicab (Pa.) page 100 
Standing in street (Pa.) page 100 


PERMISSION TO USE CAR: 
Scope of son’s authority (Va.) page 101 


POLICE OFFICER’S REPORT: 
Admissibility in evidence (Wis.) page 103 


PREMIUMS DUE FROM CARRIER: 
Determination (Texas) page 101 


RAILROAD CROSSING ACCIDENT: 


Contributory negligence (Kan.) page 103 
Unmarked crossing (Tenn.) page 102 
Obstructed view (IIl.) page 102 
REAR-END COLLISION: 
Bus stopped on highway (La.) page 94 
Truck stopped on highway 
( Mass.) page 103 
Riding on bumper (Tenn.) page 104 
SCHOOL BUS OPERATOR'S 
LIABILITY: 
Discharging boy on highway 
» C.) page 104 


SOLDIERS’, ETC, CIVIL RELIEF 
ACT: 


(Fla.) page 98 Stay of proceedings (Ia.) page 104 
“MALICIOUS MISCHIEF” DEFINED: ‘ 
Drunken driving causing collision super? AND INSURER'S LIA- 

(N. M.) page 98 BILITY: 

Attachment levied (Okla.) page 105 
PARKING LOT THEFT: 
Effect of release on parking ticket USE INCIDENTAL TO BUSINESS: 

(Ohio) page 99 Repossession of cars (Pa.) page 105 
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CANCELLATION several years was requested by the son to 

write a policy on his automobile. This the 
(KANSAS) agency could not do because it was not 


e@ Agent’s authority 
Notice to insured 
Second policy ineffective 


An insurance agency which had handled the 
insurance business of the Motter family for 
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licensed to do business in Kansas, where the 
son was located, but it was arranged for a 
Kansas agency to write the policy. The in- 
surance company notified the original insur- 
ance agency some time later that it wished 
to cance] the policy because the insured had 
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been involved in two serious accidents in 60 
days. The insured was never notified and the 
insurance agency placed the insurance in an- 
other company. A few days after the second 
policy was written, the insured was involved 
in another accident and he notified the first 
insurer. In the subsequent tort action that 
was brought, the first insurance company 
undertook the defense of the suit under res- 
ervation of right as to liability, while the 
second insurance company denied liability 
and tendered a return of the premium. The 
company which had issued the first policy 
then brought this declaratory judgment ac- 
tion to determine its liability under the policy. 
The trial court declared that the insurance 
agent could not cancel the policy, and that 
the insured never received any notice that the 
insurance was to be cancelled as provided in 
the policy. The reviewing court was of the 
opinion that there had been no general agency 
established on the part of the insurance agency 
such as would permit it to waive the require- 
ments of cancellation and switch the insur- 
ance from one company to another without 
consulting the insured. In addition, the court 
declared that the second policy never became 
effective, since the insured never affirmed the 
cancellation of the original policy, and the 
second insurer was free to withdraw its offer 
at any time, which was what occurred when 
a return of the premium was tendered and 
the surrender of the policy demanded. There- 
fore, the first policy issued was in full force 
and effect at the time of the accident, and the 
second policy never became effective.—Equity 
Mutual Insurance Company, appellant v. 
General Casualty Company of America et al. 
United States Circuit Court of Appeals, Tenth 
Circuit. December 20, 1943. 19 CCH Auto- 
MOBILE CASES 659. 

Vincent F. Hiebsch, Austin M. Cowan, Robert 
H. Nelson, for appellant. 


Glenn Porter, Getto McDonald, Dwight S. Wal- 
lace, William Tinker, for appellees. 


CANCELLATION 


(KENTUCKY) 


e Fire insurance policy 
Finance company’s cancellation 
Agreement of parties 


The question involved in this action was 
whether or not an automobile fire insurance 
policy had been cancelled prior to a loss. The 
policy had been secured at the insistence of a 
finance company which held a mortgage on 
the vehicle. After some payments had been 
made on the mortgage, the insured wrote 
and asked the finance company what the 
balance would be if he settled his account 
in full. The finance company advised him 


that the balance would be so much if he 
cancelled the insurance policy, or a large 
sum if he wished to retain the policy. 
Shortly thereafter, the finance company re- 
ceived a check from the insured in the 
smaller sum, and it had the policy cancelled 
and the unearned premium applied to the 
note. A few days later the fire loss oc- 
curred, and the insured brought this action 
to recover from the insurer the amount of 
the loss, contending that the policy had not 
been cancelled and that it was still in his 
possession. The reviewing court was of 
the opinion that there had been a complete 
agreement between all three parties to the 
transaction, and that the policy had been 
cancelled. It was not necessary to the can- 
cellation that the policy itself be turned 
over, and the judgment for the insured was 
set aside—General Exchange Insurance 
Corporation, appellant v. McIntosh. Ken- 
tucky Court of Appeals. January 11, 1944. 
19 CCH AvTomosiLe CAsEs 829. 


William Mellor, Eugene B. Cochran, Bullitt & 
Middleton, Louisville, Ky., E. B. Rose, Beatty- 
ville, Ky., for appellant. 

H. L. Rudd, L, Allen, Booneville, Ky., for ap- 
pellee. 


CARRIER’S LIABILITY 


(LOUISIANA) 


e Bus stopped on pavement 
Rear-end collision 
Alighting passenger injured 
Damages recoverable 


A bus passenger persuaded the bus driver 
to stop and permit him to alight at a place 
other than a regular stop. After slowing 
down, the driver signalled that he was go- 
ing to stop before he halted. The passenger 
had bid his friends goodbye, opened the 
door and was in the act of alighting when a 
truck crashed into the rear of the bus. This 
action was brought by the passenger against 
the bus company and the owner of the truck 
to recover for the injuries which he had 
sustained in the collision. In the trial court 
a judgment in plaintiff's favor against the 
owner of the truck alone was rendered 
which was affirmed by the reviewing court. 
There was no merit found in the passen- 
ger’s contention that the bus driver was 
negligent in stopping on the pavement, since 
there was no other traffic on the highway 
at the time and ample space had been left 
for the passage of other vehicles. Declaring 
that the judgment of $8,333.50 was not in- 
adequate for the permanent eye injury, 
broken ribs, punctured lung and other in- 
juries sustained, the court affirmed the judg- 
ment as rendered.—McGehee, appellant v. 
Stevens et al. Louisiana Court of Appeal. 
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December 2, 1943. 19 CCH AvurTomoBILE 
Cases 599, 

T. L. Scarborough, C. E. Barham, Ruston, La., 
for appellant. 

Thompson & Thompson, J. B. Dawkins, Monroe, 
La., for appellees. 


ENCUMBRANCE CLAUSE 


(TENNESSEE) 


e@ Conditional sales contract 
Unsatisfied note for down payment 
not an encumbrance 





After the destruction of a truck by fire, the 
insured brought this action against the com- 
pany which had issued a fire policy on the 
vehicle to recover the amount due under the 
policy. The insurer denied liability on the 
theory that the provision against encum- 
brances had been violated by a $50.00 note 
secured by a conditional sales contract. On 
examining the conditional sales contract, it 
was determined that the $50.00 note was 
listed as a portion of the down payment, and 
that there was provision for installment pay- 
ment of the balance. The installment pro- 
vision of the contract had been satisfied at 
the time of the loss, and although the $50.00 
note had long been over due the seller had 
never made any attempt to repossess the 
truck for nonpayment. The reviewing court 
was of the opinion that the contract was 
clear and unambiguous, that the $50.00 note 
was not an encumbrance which violated the 
provision in the policy. Therefore, the in- 
sured was permitted to recover the amount 
of the loss due under the policy.—The Eu- 
reka Security Fire and Marine Insurance 
Company, plaintiff in error v. Angel et al. 
Tennessee Court of Appeals. January 4, 
1944. 19 CCH Avutomosite CAsEs 797. 

W. P. O'Neil, Knoxville, Tenn., for plaintiff in 
error. 


Jerome Templeton, Jeliico, Tenn., for defend- 
ants in error. 


EMPLOYER'S LIABILITY 





(PENNSYLVANIA) 


@ Minor helping driver 
Workmen’s Compensation Act con- 
strued 
Minor not an “employee” 


A fifteen-year-old boy was injured while 
riding in a milk truck when there was a 
collision with a parked vehicle on a foggy 
morning. The youth had assisted the driver 
in loading the truck at the plant and was 
going to help him with the delivering. There 
was no question but that the truck driver 
was negligent, and the sole question pre- 
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sented to the reviewing court, in the action 
brought against the dairy company to re- 
cover for the injuries sustained, was whether 
or not the boy was an employee of the dairy 
within the meaning of the Workmen’s 
Compensation Act. If he were an employee 
of the dairy company, then his exclusive 
remedy was a proceeding to recover com- 
pensation under the Act rather than a tort 
action. The reviewing court affirmed the 
finding of the trial court that the boy was 
not an employee within the meaning of the 
Act, since the statute provides that an as- 
sistant hired by an employee is a “statutory” 
employee to whom the original employer is 
liable only if the assistant is hired for the 
performance upon the employer’s premises 
of a part of the employer’s regular business 
entrusted to the original employee. In this 
instance the collision did not occur upon the 
employer’s premises, and therefore the stat- 
utory employee relationship did not exist. 
The judgment for the boy and his parents 
was affirmed.—D’Alesandro, etc., et al. v. 
Barfield et al., t. a. Wissahickon Dairies, 
appellants, et al. Pennsylvania Supreme 
Court. January 3, 1944. 19 CCH Avutomo- 
BILE Cases 669. 


Milford J. Meyer, Gabriel Berk, Robert M. 
Bernstein, 1900 North American Bldg., Philadel- 
phia, Pa., for plaintiffs, appellees. 

G. A. Troutman, J. W. McWilliams, McWilliams, 
Wagoner & Troutman, 1000 Packard Bidg., 
Philadelphia, Pa., for defendants, appellants. 


EXCLUSION CLAUSES — VIOLATIONS 


(IDAHO) 


@ Permissive use 
Statutory violation 
Warranty of ownership 


An insurance company brought a declaratory 
judgment action to adjudge its rights under 
an automobile policy which had been issued 
to one Borreson. It developed that the in- 
sured was an employee of the company 
which owned the automobile, and that he 
used it in and about the company’s business. 
On the night of the accident out of which 
the litigation arose, Borreson had permitted 
someone else to drive two girls home, after 
making arrangements for the return of the 
car the following morning. The group de- 
cided instead to drive to another town, and 
the accident occurred while one of the girls, 
who was under 16 years of age, was driving. 
The insurance company denied liability on 
three grounds (1) that there had been a 
breach of the warranty of sole and uncondi- 
tional ownership in the named insured, (2) 
that the permissive user had departed from 
the scope of his permission by driving to the 
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other town, and (3) that a minor was driving 
in express violation of a state statute. The 
court was of the opinion that the policy by 
its express terms excluded liability under all 
three grounds, and it rendered a judgment 
for the insurer.—Hawkeye Casualty Com- 
pany, plaintiff v. Western Underwriter’s As- 
sociation, Inc., et al. United States District 
Court, District of Idaho. January 8, 1944. 
19 CCH Automosile Cases 818. 


Elam & Burke, Boise, Idaho, for plaintiff. 


Vernon K. Smith, Hawley & Hawley, Boise, 
Idaho, for defendants. 


FATHER’S LIABILITY TO CHILD 
AND WIFE 


(WISCONSIN) 


e@ Father backing car into child 
Rights of action of child and mother 
Wrongful death statute 


Could a child maintain an action against 
her father to recover for personal injuries 
sustained through the father’s negligence? 
Since that question must be answered in the 
negative and the wrongful death statute it- 
self, under which this action was brought, 
provided that the action was limited to cases 
in which if death had not occurred the in- 
jured party could have maintained an action 
for damages, the child’s mother could not 
maintain the action against her husband and 
his insurer for the loss of the society and 
companionship of. her infant daughter who 
was struck and killed by the father backing 
his automobile into the child. Esther Cronin 
v. George Cronin et al., appellants. Wiscon- 
sin Supreme Court. January 18, 1944, 19 
CCH AvutTomosiLe Cases 792, 


Raymond Fett, Janesville, Wis., for respondent. 


Nolan, Dougherty, Grubb & Ryan, Janesville, 
Wis., for appellants. 


FRAUDULENT APPLICATION 


(MASSACHUSETTS) 


@ Place of residence, misstated 
Disclaimer of liability 
Insurer’s liability 


A guest, who had been injured through the 
negligent operation of the automobile by the 
host, recovered a judgment against the host. 
This action was then brought against the 
‘insurance company which had issued a lia- 
bility insurance policy on the operation of 
the vehicle. The insurance company under- 
took the defense of the action and in the in- 
terrogatories propounded by the judgment 


creditor, the insured disclosed that she lived 
in Boston when she applied for the policy 
and that the statement made that she lived 
in Wellesley was untrue. At the trial of the 
cause, the attorney for the insurer called the 
insured as a witness and when she testified 
that at the time she applied for registration 
she lived in Boston and not in Wellesley, he 
announced that on behalf of the company he 
disclaimed liability on the policy, He fur- 
ther announced that he was withdrawing as 
counsel, but after a recess he agreed to con- 
tinue in the defense of the action as the in- 
sured’s personal attorney. The trial court 
dismissed the action, and on appeal the 
judgment creditor contended that the action 
of the attorney did not amount to a dis- 
claimer of liability, and if it did, that it was 
not timely made. The reviewing court was 
of the opinion that the trial court was justi- 
fied in its findings, and affirmed the judg- 
ment dismissing the action.—Sanborn, 
plaintiff v. Brunette et al. Massachusetts 
Supreme Judicial Court. December 27, 1943. 
19 CCH Avutomosite Cases 770. 


W. Kopans for plaintiff. 
T. H. Mahony for defendant Standard Accident 
Insurance Company. 


GARAGE LIABILITY POLICY 


(WISCONSIN) 


e “Pleasure Use” proviso 
Omnibus coverage 
Statute cited 


Does a garage liability policy which has an 
additional proviso for “pleasure use’ cove7 
the negligent operation of the insured ve- 
hicle by one who is operating the car with 
the permission and at the request of the in- 
sured? A state statute provided that omni- 
bus coverage be incorporated into all 
privately owned car policies, and the insured 
in this instance contended that the insurance 
company by introducing the term “pleasure 
use” into the garage liability policy made the 
statute applicable to the policy. The re- 
viewing court was of the opinion that the 
driver of the vehicle was an agent of the 
owner-insured as a matter of law, and that 
the driver was an additional assured under 
the policy for whose negligence the insur- 
ance company was liable, since by introduc- 
ing the coverage for pleasure purposes into 
the standard garage policy it became one of 
those which by statute were required to in- 
clude omnibus coverage.—Catherine Culver 
v. Webb, d. b.a. Webb Auto Sales et al., ap- 
pellants, Douglas Culver, impleaded appel- 
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lant. Wisconsin Supreme Court. January 
18, 1944. 19 CCH Automosite Cases 786. 


Wendell McHenry, Waupaca, Wis., for plain- 
tiffs, respondents. 

Brazeau & Graves, Wisconsin Rapids, Wis., for 
appellants, respondents, 

Fisher, Reinholdt & Peickert, Stevens Point, 
Wis., for impleaded appellant. 


GARAGE OWNER’S LIABILITY 


(SOUTH CAROLINA) 


e Car destroyed by fire 
Liability of bailee 


A woman left her automobile at a garage 
for repairs and while there it was destroyed 
by fire. She brought an action against the 
owner of the garage maintaining that it was 
negligent in failing to employ a night watch- 
man and not having a sprinkler system or 
fire extinguishers on the premises, The fire 
had started on the floor above the garage, 
which was rented by another concern, and 
had spread to the garage, causing the dam- 
age before the fire department could extin- 
guish the flames. The reviewing court 
declared that the garage was a bailee for 
mutual benefit, and that it was only liable 
for a failure to exercise ordinary care. It 
was of the opinion that the exercise of or- 
dinary care did not require the hiring of a 
night watchman, or the maintenance of a 
sprinkler system or fire extinguishers, Since 
the loss occurred because of a fire which 
broke out in premises over which the bailee 
had no control and was not caused by any 
negligence on the part of the garage owner, 
a verdict should have been directed for the 
bailee.—Kelley v. Capital Motors, Inc., ap- 
pellant. South Carolina Supreme Court. 
Januarv 10, 1944. 19 CCH AvutTOMOBILE 
Cases 810. 


Tompkins & Tompkins, Columbia, S. C., for 
appellant. 

C. T. Graydon, F. Ehrlich Thomson, Columbia, 
S. C., J. Frank Eatmon, Kingstree, S. C., for 
respondent. 


HOST’S LIABILITY 


(MICHIGAN) 


e Guest statute construed 
Gross negligence 
Disregard of apparent danger 


Is one who drives 70 to 90 miles per hour 
on the wrong side of a gravel road, disre- 
garding the warnings and protests of his 
passengers, and collides head-on with an 
approaching vehicle guilty of gross negli- 


gence or wilful and wanton misconduct 
within the meaning of the guest statute so 
as to render himself liable to his guests for 
the injuries sustained? Although the trial 
court rendered a judgment for the host’s ad- 
ministrator non obstante veredicto, the re- 
viewing court was of the opinion that the 
evidence presented a question of fact to be 
determined by the jury. The host’s conduct 
was indicative of a reckless state of mind 
and showed an intention to disregard appar- 
ent danger. When one of the passengers 
attempted to turn off the ignition, he had 
been indignant and declared that he was 
going to drive his automobile the way he 
wanted to. The judgment for the adminis- 
trator was reversed and the cause remanded 
for the entry of a judgment for the injured 
guest based on the jury verdict.—Rogers, 
etc., appellant v. Merritt, Admr. Michigan 
Supreme Court. December 29, 1943. 19 
CCH AvtomosiLe CAses 624. 


L. A. Vincent, 604 Dwight Bldg., Dahlem & 
Dahlem, 603 Dwight Bldg., Jackson, Mich., for 
plaintiff, appellant. 

H. Monroe Stanton, 514 Bearinger Bldg., Sagi- 
naw, Mich., for defendant, appellee. 


HUSBAND'S LIABILITY 


(LOUISIANA) 


e Furtherance of community interests 
Negligence of wife 


Through the negligent driving of a wife, a 
collision resulted which caused personal in- 
juries to a young woman who was riding 
inatruck. In the action brought to recover 
for the said injuries, the trial court rendered 
a judgment against both the husband and 
the wife. The automobile was owned by 
the community existing between them. The 
negligence of the wife was not contested on 
appeal, but it was contended that the lower 
court erred in holding the husband liable, 
since the wife was not engaged in the fur- 
therance of the community interests at the 
time of the accident and she had, in fact, 
been operating the car against the husband’s 
command and wishes. The wife was re- 
turning from a luncheon at the time of the 
accident, and a coffee table was in the car 
which her husband had placed there and 
which she had left in the car because she 
thought that she might see some shop where 
she could leave it for repairs. The court 
declared that if the wife was making the trip 
for the primary purpose of having lunch at 
the restaurant and the possible visit to the 
repair shop was only secondary, then there 
should have been no judgment against the 
husband. However, the court was of the 
opinion that there was sufficient evidence 
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presented on these issues to justify the opin- 
ion of the trial court that the husband had 
not expressly forbidden the trip and that 
one of the primary objects had been the 
repairing of the table. Therefore, the judg- 
ment as rendered was afirmed.—Meibaum 
v. Campisi et ux., appellants. Louisiana 
Court of Appeal. January 10, 1944. 19 CCH 
AUTOMOBILE CAsEs 726, 


Cabral & Courtin, Harry Cabral for appellee. 
Leo L. Dubourg for appellants. 


“MALICIOUS MISCHIEF” DEFINED 


(NEW MEXICO) 


e@ Drunken driving 
“Collision” with insured’s car 
Policy construed 


A drunken motorist crashed into a parked 
automobile, causing considerable damage to 
the parked vehicle. The owner of the dam- 
aged car carried a comprehensive automo- 
bile policy which provided coverage for 
damage caused by “malicious mischief”, but 
excluded liability for damage caused by 
“collision”. The insured brought this ac- 
tion to recover from the insurance company 
under the “malicious mischief” provision of 
the policy, and the insurer denied liability 
on the ground that the damage was caused 
by a “collision” which was expressly ex- 
cluded. The trial court found that the 
drunken driver’s action amounted to “ma- 
licious mischief”, but that, since the damage 
was caused by a “collision”, the insured 
could not recover. On appeal, the review- 
ing court was of the opinion that the con- 
duct of the motorist could not be designated 
as “malicious mischief” within the meaning 
of the term as used in the policy, since 
that meant damage caused with a deliberate 
intention to injure. The damage was caused 
by a “collision” between the two vehicles 
for which the insured was not covered. 
Therefore, the judgment for the insurance 
company was affirmed.—Rea, appellant v. 
Motors Insurance Corporation. New Mex- 
ico Supreme Court. January 5, 1944. 19 
CCH AuvtomosiLe Cases 708. 


E. E, Young, Roswell, N. M., for appellant. 
L. O. Fullen, Roswell, N. M., for appellee, 


LAPSE OF POLICY 


(MINNESOTA) 


@ Nonpayment of premium 
Waiver by agent z 
Signature before contract provisions 





A passenger in an automobile was killed in 
a railroad crossing collision. His adminis- 
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tratrix recovered a judgment against the 
driver of the vehicle, and then brought this 
action against an insurance company which 
had issued a policy to the driver covering 
the operation of the car. The insurer denied 
liability on the ground that the policy had 
lapsed for nonpayment of the premium, 
while the administratrix contended that 
there had been a waiver of the premium by 
the agent, that the arrangement for pay- 
ment of the premium made the premium 
contingent rather than certain, and that the 
conditions set out in the policy relating to 
payment of premiums and the waiver of the 
same by an agent were ineffective because 
contained on the second page of the con- 
tract of insurance, while the signature of the 
insurer was at the bottom of the first page 
only. The issues were resolved in favor 
of the insurer. The trial court directed a 
verdict for the insurance company which 
was affirmed by the reviewing court. See 
page 88, for a detailed statement of this 
opinion.—Brown, Spec. Admx., appellant v. 
State Automobile Insurance Assn. of Des 
Moines, Iowa. Minnesota Supreme Court. 
ey 3, 1944. 19 CCH AutTomosiLe Cases 
44, 


C. E, Bramer, Preston, Minn., Meighen, Knud- 
son & Sturtz, Albert Lea, Minn., for appellant. 
Freeman, King & Geer, 1167 N. W. Bank Bldg., 
Minneapolis, Minn., Nelson & Plunkett, Austin, 
Minn., for respondent. 


LIMITS OF LIABILITY CLAUSE 


(FLORIDA) 


@ Wife injured 
Two judgments recovered 
Insurer’s liability to husband 


The negligent operation of an automobile 
owned by the insured had resulted in in- 
juries toa Mrs. Hart. She had recovered a 
judgment against the insured for the injuries 
sustained, and her husband had also recov- 
ered a judgment for the consequential 
damages he had suffered as a result of his 
wife’s injuries. The insurance company had 
paid out $5,000.00 on the wife’s judgment 
and maintained that that was the limit of its 
liability under the policy. The husband 
brought this action against the insurer con- 
tending that since the limit of liability 
for any one accident was $10,000.00 he was 
entitled to recover on the judgment which 
had been rendered in his favor against the 
insured, The insurance company maintained 
that the “limits of liability’ provision spe- 
cifically provided that the limit of bodily 
injury liability applicable to “each person” 
was the limit of liability for all damages, 
including damages for care and loss of serv- 
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ice arising out of bodily injury sustained by 
one person in any one accident; and that, 
therefore, the extent of its liability for the 
injuries sustained by plaintiff's wife was 
$5,000.00, whether direct or consequential. 
The reviewing court found that the insur- 
ance company’s construction of the provi- 
sion was correct, and reversed the judgment 
rendered for the husband in the trial court. 
See page 91, for a detailed statement of the 
court’s opinion. New Amsterdam Casualty 
Company, appellant v. Hart. Florida Su- 
preme Court. December 21, 1943. 19 CCH 
AUTOMOBILE CASEs 567. 


Shackleford, Farrior & Shannon, Warwick & 
Mooney for appellant. 
Metcalf & Finch for appellee. 


PARKING LOT THEFT 


(OHIO) 


e Release of liability on parking ticket 
Contract against public policy 
Bailment relationship 


A woman drove an automobile into a park- 
ing lot, leaving the vehicle and receiving a 
parking ticket which had the following state- 
ment printed on it: 


. . » This station will endeavor to protect the 
property of its patrons, but it is agreed it will 
not be liable for loss or damage of cars, acces- 
sories or contents, from whatever cause arising. 


When she returned for the car it could not 
be delivered because the vehicle had been 
stolen. The automobile was subsequently 
recovered in a damaged condition, and after 
the insurance company which had issued a 
fire and theft policy on the car had paid out 
the amount of the claim, it brought this 
subrogation action against the owner of the 
parking lot to recover the amount so paid 
out. The trial court rendered a judgment 
for the owner of the parking lot, finding that 
the parking ticket contained a complete re- 
lease of liability for all causes. The review- 
ing court, however, ruled that the record 
presented an issue of fact as to whether or 
not the wife of the insured agreed to the 
conditions presented on the ticket as con- 
stituting the terms of the bailment contract, 
and that the lower court erred in holding 
that the acceptance of the ticket with such 
limitations printed thereon was conclusive 
of the issue. In addition, the court was of 
the opinion that the provisions printed on 
the ticket were not enforcible because they 
were against public policy, since a bailee 
cannot relieve himself of liability for his 
own negligence. Therefore, the judgment 
was reversed and the cause remanded for 
further proceedings. — Agricultural Insur- 
ance Company, appellant v. Constantino. 
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Ohio Court of Appeals. December 20, 1943. 
19 CCH AutTomosiLe Cases 648. 


4. W. Brown, for plaintiff, appellant. 
W. D. Hopkins, for defendant, appellee, 


PEDESTRIAN INJURY CASES 
(ILLINOIS) 


e Child darting onto highway 
Contributory negligence 
Duty of parents 


About 4:30 one June afternoon a five-year- 
old boy and his mother were standing on a 
culvert alongside a highway. The mother 
took the child’s hand and told him to wait 
until the cars had passed before crossing the 
road. After one vehicle had gone by, the 
boy jerked his hand loose and darted onto 
the highway where he was struck by the 
second car. In this action brought by the 
lad’s administrator to recover for his wrong- 
ful death, the trial court rendered a judg- 
ment for the driver and owner of the 
automobile which struck him. There was 
evidence that the driver failed to see the boy, 
but that her husband saw the child and at- 
tempted to swerve the vehicle by turning 
the steering wheel. The reviewing court 
declared on appeal that the child was in- 
capable of contributory negligence, but that 
the burden was on the parents to acquit 
themselves of contributory negligence as 
well as establish negligence on the part of 
the driver of the vehicle. The evidence pre- 
sented factual issues which were submitted 
to the jury under proper instructions, and 
no prejudicial error was found on appeal 
which required a reversal of the judgment 
rendered.—Wall, Admr., appellant v. Greene 
et al. Illinois Appellate Court. December 
28, 1943. 19 CCH Avutomopsite Cases 631. 
Samuel Levin, 105 S. La Salle St., Chicago, IIl., 
W. S. Kay, Watseka, IIll., for appellant. 


Gower, Gray & Gower, Kankakee, IIl., Wallace 
J. Bell for appellees. 


(ILLINOIS) 


e Child emerging from behind parked 
truck 
Passing vehicle 
Truck owner’s liability 


A little boy, five-years-old, accompanied by 
a playmate, emerged from behind a truck 
which was parked in the street and was 
struck by a passing motorist. The truck 
had been stopped for the purpose of unload- 
ing gasoline to underground storage tanks 
at the adjacent filling station. In this action 
brought to recover for the injuries sustained 
by the child against the owners of the truck, 
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PEDESTRIAN INJURY CASES—Cont'd 


the trial court granted a motion to dismiss 
the action on the ground that there was no 
allegation of any negligence on the part of 
the truck owners, The reviewing court de- 
clared that the truck was not in motion and 
that its position was obvious to all, and re- 
fused to find that any action of the defend- 
ants was an operating, efficient or proxi- 
mate cause of the child’s injuries.—Baker, 
etc., appellant v. Cities Service Oil Com- 
pany et al. Illinois Appellate Court. De- 
cember 28, 1943. 19 CCH AvuTOMOBILE 
CasEs 616. 


(PENNSYLVANIA) 


e Child injured crossing street 
Wrong side of road 
School zone 


A six-year-old boy, who was a first grade 
pupil, was walking home for lunch. As he 
crossed the street in front of his home which 
lay within a well-defined school zone, he 
was struck by a dairy truck when he had 
almost reached the far curb. The child tes- 
tified that he looked in both directions be- 
fore crossing the street, that he saw no cars 
approaching, and that he was struck on the 
left side. There was evidence that the boy 
had been injured principally on the left side, 
and that the teft head-light of the truck 
was broken. After a judgment was ren- 
dered for the boy and his parents, the dairy 
company contended on appeal that there 
were not sufficient facts presented, other 
than the mere happening of the accident, 
from which the jury could infer that the 
driver had been guilty of negligence. How- 
ever, the reviewing court was of the opinion 
that the jury could have reasonably inferred 
that the defendant’s driver was on the wrong 
side of the road, that he failed to keep a 
proper lookout, and that he did not exercise 
the special caution which is required in the 
vicinity of a school house.—Urbanick, etc., 
et al. v. Croneweth Dairy Company, appel- 
lant. Pennsylvania Superior Court. De- 
cember 31, 1943. 19 CCH AuvuToMoBILF 
Cases 614. 


James J. Burns, Jr., 914 Jones Law Bldg., Pitts- 
burgh, Pa., for appellant. 


H. F. Stambaugh, 66 St. Nicholas Bldg., Pitts- 
burgh, Pa., for appellees. 


(PENNSYLVANIA) 


© Standing in street 
Contributory negligence 


Two men were standing in the street ex- 
citedly discussing the damage which had 
been caused to one man’s automobile door 
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in a collision which had just occurred. A 
truck driver, who was attempting to pass, 
shouted at them to get out of the street, 
but the plaintiff in this action testified that 
he had no knowledge of the approaching 
truck until it had run over his foot. The 
trial court rendered a verdict for the injured 
pedestrian in the action brought against the 
owners and operators of the truck. How- 
ever, the reviewing court concluded that the 
pedestrian was guilty of contributory negli- 
gence as a matter of law in unnecessarily 
exposing himself to danger.—Greenberg v. 
McCusker et al., t. a. McCusker Brothers, 


appellants. Pennsylvania Superior Court. 
December 31, 1943. 19 CCH AvuTOMOBILE 
Cases 644. 


Raymond G. Cohlberg, 1104 Land Title Bldg., 
Philadelphia, Pa., for plaintiff, appellee. 
Thomas J. Clary, Louls Wagner, Richard A. 
Smith, 322 Walnut St., Philadelphia, Pa., for 
defendants, appellants. 


(TENNESSEE) 


@Discharge in bankruptcy 
Father’s liability for child’s act 
Leaving keys in car 


A pedestrian was injured by an automobile 
which had been started by a small child, 
and which the father was attempting to stop 
when the accident occurred. An action was 
brought against the father charging him 
with negligence, carelessness and reckless- 
ness in leaving the keys in the car and per- 
mitting the child to play in it. No defense 
was entered and after a judgment was ren- 
dered, the father went through bankruptcy 
and was discharged. An execution was 
served on an insurance company which had 
money due the father under a fire claim, 
and he filed a plea that he had been dis- 
charged in bankruptcy. The trial court was 
of the opinion that the judgment was dis- 
chargeable in bankruptcy, and that it did 
not result from a cause of action for wilful 
and malicious injuries to plaintiff’s person. 
The reviewing court affirmed that decision, 
declaring that all the elements of wilful and 
malicious conduct were lacking, since there 
was no showing of bad motive, ill will or 
malice towards the pedestrian.—Marbry v. 
Cain. Tennessee Supreme Court. January 
8, 1944. 19 CCH Avutomoste Cases 716. 


W. G. Cavett, Memphis, Tenn., for Mrs. Marbry. 
Ada J. Russell, Memphis, Tenn., for Cain. 


(PENNSYLVANIA) 


@ Speeding taxicab 
Middle of block crossing 


The decedent had been driven home about 
11:30 one rainy evening by a friend who let 
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PEDESTRIAN INJURY CASES—Cont'd 


him out on the north side of the street, 
diagonally across from and to the east of his 
home. This friend testified that after he had 
started up he was passed by a taxicab go- 
ing in the opposite direction at a speed of 
from 45 to 55 miles per hour with only one 
headlight burning. There was no other traf- 
fic on the street, and immediately afterward 
a crash was heard. The decedent was struck 
some six feet out from the south curb with 
such force as to hurl him 20 feet forward 
and against the south curb. This action 
was brought against the owner of the taxi- 
cab by the wife of the decedent on behalf of 
herself and her children to recover for the 
wrongful death of her husband. The trial 
court rendered a judgment for the wife and, 
on appeal, the reviewing court declared that 
it was obvious from the recital of the facts 
that there was ample proof of negligence on 
the part of the taxidriver to justify the judg- 
ment rendered in favor of plaintiff—De 
Santis v. Maddalon, appellant. Pennsyl- 
vania Supreme Court. January 3, 1944. 19 
CCH AutomosiLe Cases 662. 


Leo A. Nunnink, 2003 Law & Finance Bidg., 
Pittsburgh, Pa., for appellant. 


Francis J. O'Connor, Harry V. Blair, Jones Law 
Bldg., Pittsburgh, Pa., for appellee. 


(PENNSYLVANIA) 


© Duty to submit to further operation 
Amount of award 


A young man, twenty-seven years old, was 
struck by an automobile as he walked along 
a sidewalk. He sustained a broken leg and 
a chip fracture of the fifth lumbar vertebra. 
Although he was hospitalized for some time 
and underwent several serious operations, 
the chip fracture failed to unite and he was 
left with a useless leg. In this action brought 
to recover for the personal injuries sus- 
tained, he recovered a judgment of $25,000.00 
against the owner and operator of the ve- 
hicle. It is contended on this motion for a 
new trial that the amount of the verdict was 
excessive and that the court should have 
instructed the jury that the young man was 
under a duty to submit to a further operation, 
which the experts testified would probably 
be successful in giving him the use of his 
leg. However, the court declared that he 
was not bound, as a matter of law, to un- 
dergo a serious and critical surgical opera- 
tion, which would necessarily be attended 
by some risk of failure or of death. Under 
the circumstances he was entitled to exer- 
cise a liberty of choice. Since the verdict 
was not deemed excessive, the motion for 
a new trial was denied.—Shaffer, plaintiff v. 
Harr. United States District Court, Wes- 
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tern District of Pennsylvania. January 6, 
1944. 19 CCH Automosite Cases 694, 
Brasley, Rubin, Balter & Cole, Frick Bldg., 
Pittsburgh, Pa., for plaintiff. 


Samuel W, Pringle, Dalzell, McFall & Pringle, 
450 Fourth Ave., Pittsburgh, Pa., for defendant. 


PERMISSION TO USE CAR , 


(VIRGINIA) 


© Scope of insured’s permission to son 
Son’s permission to another 
North Carolina statute construed 


Mrs. Harrison permitted her nineteen-year- 
old son to use her automobile on Sundays. 
On the Sunday in question, her son and three 
other boys drove to a neighboring town 
where they purchased some liquor and be- 
came intoxicated. The Harrison boy allowed 
one of the other boys to take the vehicle 
and drive to another village. On the re- 
turn trip a collision occurred which resulted 
in the death of one Carroll. The adminis- 
trator of the decedent brought this action 
against the Harrison boy, bringing in on a 
third party complaint the insurance com- 
pany which had issued an automobile liabil- 
ity policy to Mrs. Harrison. The trial court 
rendered a judgment against the boy and the 
insurer, and on appeal the reviewing court 
affirmed that decision, finding that a cus- 
todian in charge of a car is responsible for 
the wrongful conduct of an incompetent per- 
son to whom the custodian knowingly en- 
trusts the vehicle, and that under the North 
Carolina Code, the state in which the policy 
was issued, one who was “responsible” for 
the use of the vehicle with the consent of 
the insured was covered by the policy.— 
Harrison, etc., appellant v. Carroll, Admx.; 
The Employers’ Liability Assurance Cor- 
poration, Ltd., appellant v. Same. United 
States Circuit Court of Appeals, Fourth Cir- 
cuit. December 20, 1943. 19 CCH Auto- 
MOBILE Cases 537. 

E. Walton Brown, W. H. Rogers, Brown, Gar- 
rett & Bass, for appellants. 

A. M. Aiken, Aiken & Sanford, for appellee. 


PREMIUMS DUE FROM CARRIER 


(TEXAS) 


@ Texas Automobile Casualty Manual 
Fixing of rates 
Bus company’s public liability policy 


An insurance company brought this action 
to recover premiums which it maintained 
were due under a public liability policy issued 
to a bus company. The Texas Automobile 
Casualty Manual, prepared by the Board of 
Insurance Commissioners, fixed the rates 
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and forms to be followed in this type of in- 


surance. In accordance with the Manual, 
the original policy provided coverage for the 
“regular” busses for a certain premium, cov- 
erage of one-third as many in addition to 
be used as “overloads” when necessary at 
one-half the regular rate, and one-third as 
many more to be used as “substitutes” at 
no additional premium, Subsequently a 
rider was attached permitting monthly set- 
tlements and reports of premiums on a basis 
of 1/365 of the annual premium for each 
day a bus was in fact used. The reports 
were prepared each month on the theory 
that the half rate for overloads and no 
charge for substitutes would apply under 
the new plan. The insurer at first acquiesced 
in this method, but later objected that too 
many busses were being reported as over- 
loads and substitutes. To facilitate calcu- 
lations, a flat deduction of thirty percent 
from the full premium for each bus used, 
all treated as regulars, was resorted to for 
the last five or six months. The Casualty 
Commissioner did not agree that the reports 
were proper, and the insurer cancelled the 
policy. Two months later the insurance 
company asked payment of some $200.00 as 
the balance due on the premiums and this 
was paid. Then this demand was made for 
an additional $15,000.00 based on a calcula- 
tion which repudiated the thirty percent flat 
deduction made as the equivalent of credits 
for overloads and substitutes, and denying 
all such credits. An auditor appointed by 
the court found that on the original basis the 
premium due was $10,032.36, while on the 
pro rata basis the balance was $10,035.98. 
The lower court rendered judgment for the 
insurer in the amount found due on the pro 
rata basis, which was affirmed by the re- 
viewing court, since there was no merit in 
the contention that the settlement was a bar 
to the action when the parties were unable 
to change the rates fixed by public authority. 
The judgment was modified to the extent 
that the cost of the audit was equally di- 
vided between the parties—Bowen Motor 
Coaches, Inc., et al., appellants v. New York 
Casualty Company. United States Circuit 
Court of Annpeals, Fifth Circuit. December 
16, 1943. 19 CCH Avuromosite Cases 604. 


Carl B. Callaway, Dallas/ Tex., for appellants. 
Ralph W. Malone, Dallas, Tex., for appellee. 


RAILROAD CROSSING ACCIDENT 


(TENNESSEE) 


e Signals and warnings 
Unmarked crossing 


As a truck load of people approached an un- 
marked railroad crossing, someone shouted 
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that a train was approaching and one of the 
women in the rear, while attempting to 
stand up, was thrown out of the truck and 
into a ditch when the truck gave a lurch. 
The truck crossed the tracks inches ahead 
of the train, and the injured woman and her 
husband brought these actions to recover 
for the injuries she had sustained. It was 
contended that the railroad failed to signal 
its approach to the crossing, and, although 
a violation of a statutory as well as a com- 
mon law duty was originally alleged, the 
count on the statutory basis was abandoned. 
The lower court dismissed the actions on 
the ground that no actionable negligence 
on the part of the railroad was alleged, since 
the railroad was not required to signal be- 
fore crossing an unmarked crossing accord- 
ing to the statute. The reviewing court 
declared that the entire duty on railroads to 
warn at grade crossings is defined by statute, 
and that no common law duty remains 
upon them. The train in this instance was 
not being operated at a high and excessive 
rate of speed, and, since there was no lia- 
bility because of a failure to signal, the 
judgments dismissing the actions were af- 
firmed.—Southern Railway Company v. 
Luther Noah. Tennessee Supreme Court. 
aanety 8, 1944. 19 CCH AutomosiLe CAsEs 
8. 


Frank Montgomery, Knoxville, Tenn., John P. 
Davis, J. R. Ketron, A. G. Shumate, Tazewell, 
Tenn., for Southern Ry. Co. 

Pope & Pope, Knoxville, Tenn., F. R. Whalin, 
G. H. Nevils, Tazewell, Tenn., for Luther Noah 
and Dovie Noah, 


RAILROAD CROSSING COLLISION 


(ILLINOIS) 


e@ Obstructed view 
Contributory negligence 
Watchman off duty 


Shortly after 6:00 o’clock one morning, a 
young man driving a milk truck slowed 
down to 10 or 15 miles per hour as he ap- 
proached a railroad crossing where his view 
was obstructed by buildings. He attempted 
to stop some 4 or 5 feet from the crossing, 
but the truck slid on the frost covered street 
onto the tracks where it was struck by the 
train which was traveling at a spéed of 45 
to 50 miles per hour. No warning signs 
were maintained at the crossing which was 
located in the business section of Moline 
where there was a heavy flow of traffic at 
that hour in the morning. A watchman was 
provided for the crossing between the hours 
of 6:30 in the morning and midnight, and, 
although there was evidence that the watch- 
man who had already arrived at his station 
had covered the sign stating that the watch- 
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man was not on duty, his scheduled time of 
duty had not arrived. The train crew testi- 
fied that the bell and whistle signals were 
given as the train approached the crossing. 
The trial court rendered a verdict for the 
administrator of the young man who was 
killed in the collision, and the reviewing 
court affirmed this decision, finding no merit 
in the railroad’s contention that the decedent 
was guilty of contributory negligence as a 
matter of law.—Leif, Admr. v. Fleming et 
al., Trustees, Chicago, Rock Island and Pa- 
cific Railway Company, appellants. Illinois 
Appellate Court. December 28, 1943. 19 
CCH AvutTomosiLe CAses 636. 
Stafford & Schoede, Rock Island, IIl., 
V. Thompson for appellants. 

Isadore I, Katz, Huber & Reidy, Peter R. Ingel- 
son, Edward J. Turnbaugh, Rock Island, IIL, 
for appellee. 


Milton 


RAILROAD CROSSING COLLISION 


(KANSAS) 


® Motorist’s lookout 
Dangerous crossing 
Contributory negligence 





About one o’clock one morning a nineteen- 
year-old boy and two companions drove 
onto a five track crossing without slacken- 
ing speed and were struck by a passenger 
train traveling from forty to fifty miles per 
hour. The train was operating twenty min- 
utes behind schedule, and the youthful 
driver of the automobile was familiar with 
the crossing. Located in a commercial sec- 
tion of the city, surrounded by mills, a 
watchman was maintained there for sixteen 
hours of the day because of the heavy traf- 
fic and numerous switching operations. At 
the time of the collision there was no watch- 
man on duty. This action was brought by 
the parents of the boy driver to recover for 
his wrongful death and for damage caused 
to their automobile. The railroad demurred 
to the evidence presented, but the trial court 
overruled this plea. However, on appeal, 
the reviewing court declared that while the 
evidence presented a question of fact as to 
whether or not the crossing was such a dan- 
gerous one that the railroad in the exercise 
of due care should have maintained a watch- 
man there at all times, the decedent was 
shown to have been guilty of contributory 
negligence as a matter of law in failing to 
exercise due care and caution for his own 
safety as he approached the crossing. There- 
fore, the demurrer to the evidence should 
have been sustained, and the judgment was 
reversed with directions to enter judgment 
for the railroad—Johnson et al. v. The 
Union Pacific Railroad Company, appellant. 
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Kansas Supreme Court. December 11, 1943. 
19 CCH AvutTomosiLe CaAsEs 443. 

O. B, Eldson, T. M. Lillard, P. H. Lewis, James 
W. Porter, Topeka, Kan., Ralph Knittle, Salina, 
Kan., for appellant. 

Alex H. Miller, C, L. Clark, Salina, Kan., for 
appellees, 


POLICE OFFICER’S REPORT 


(WISCONSIN) 


@ Admissibility in evidence 
Personal observations 
Opinion evidence 


Although in the instant case the court was 
of the opinion that the lower court had not 
committed prejudicial error in wrongfully 
admitting into evidence a police officer’s 
official report which declared the manner of 
collision to be a “sideswipe’’, the court was 
interested in establishing a precedent for the 
guidance of trial courts. It declared that a 
police officer’s report, as such, was not ad- 
missible as a whole, but rather those items 
of evidentiary physical facts which were 
based on the officer’s own acts or observa- 
tion were admissible, while those which 
were conclusions based on what others had 
told him or his conclusion from what he 
observed as to how the accident occurred 
should not be admissible, since it would sim- 
ply be opinion evidence which he would not 
be entitled to testify to on the stand when 
not qualified as an expert.—Jacobson v. 
Bryan et al., appellants. Wisconsin Su- 
preme Court. January 18, 1944. 19 CCH 
AUTOMOBILE CasEs 825. 

Gordon, Law & Brody, La Crosse, Wis., for 
respondent. 

Hale & Skemp, La Crosse, Wis., for appellants. 


REAR-END COLLISION 


(MASSACHUSETTS) 


e Stopping on pavement 
Wiping snow from windshield 
Statutory violation 





A truck driver came out of a lunchroom, 
saw that it was snowing very hard, and 
started on. After he had driven head-on 
into the storm for a while he decided to stop 
and remove the accumulated snow from his 
windshield and headlights. While he was 
so engrossed, the truck was struck from the 
rear by defendant’s truck. The collision 
occurred in New Hampshire, and in the ac- 
tion brought to recover for the damages sus- 
tained, the auditor found that the driver’s 
action in stopping on the highway at a time 
when the visibility was so poor that his 
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vehicle could not be seen for 200 feet in each 
direction was a violation of the statute pro- 
hibiting such parking on the highway. It 
was further found that while it was more 
practical for him to have stopped at that 
time to clean the windshield, it would have 
been possible for him to have gone on fur- 
ther until he could have found a place where 
he could have pulled the truck off the high- 
way before stopping. The driver’s con- 
tention on appeal that his violation of 
the statute presented a question of fact as 
to whether or not the violation was causal 
was not considered meritorious. Under the 
New Hampshire decisions the present set 
of facts constituted a violation of the statute 
and amounted to negligence, making impera- 
tive the entry of judgment for defendant.— 
Legere, plaintiff v. Tatro. Massachusetts 
Supreme Judicial Court. December 1, 1943. 
19 CCH Automosite Cases 595. 


G. P, Walsh for plaintiff. 
F. E. Smith for defendant. 


SCHOOL BUS OPERATOR'S LIABILITY 


(SOUTH CAROLINA) 


© Degree of care : 
Seven-year-old crossing highway at 
night 





There had been a Halloween play and party 
in the school one evening, and the children 
were being returned to their homes in the 
school bus, which was driven by the prin- 
cipal of the school. It was between 10 and 
11 o'clock when Cyril Hunter, who was 
seven years old, was let out of the bus sev- 
eral hundred yards from his home on the 
other side of the highway. After the bus 
started up, the boy ran across the highway 
and was struck by an approaching car. His 
parents brought this action to recover for 
his wrongful death against the operator of 
the bus and an action in rem against the bus 
itself. The lower court sustained demur- 
rers to the complaint, finding that the child 
was not injured by the operation of the 
school bus, but was injured by the interven- 
ing agency of a third party. The reviewing 
court felt that the complaint contzined fac- 
tual allegations tending to show actionable 
negligence on the part of the bus driver in 
permitting the child to alight where he did, 
but that the demurrer to the action against 
the bus itself should have been sustained, 
since the statute in force at the time of the 
accident gave the lien and right of attach- 
ment only to the person who received the 
persona] injury and not to a personal rep- 
resentative or beneficiary. Therefore, the 
demurrer of the bus operator was over- 
ruled, and the demurrer to the action in rem 
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sustained—Hunter, Admr., appellant vy. 
Boyd et al. South Carolina Supreme Court. 
December 3, 1943. 19 CCH AvutTomosiLe 
Cases 463. 


B. F. Martin, Greenville, S. C., for appellant. 


Mann & Arnold, Greenville, S. C., for re 
spondents. 


RIDING ON REAR BUMPER 


(TENNESSEE) 


® Minor contributorily negligent 
Rear-end collision 


One July evening a group of young people 
were returning from a Sunday-school pic- 
nic. At the suggestion of the driver of the 
automobile, two of the boys were riding on 
the rear bumper. The car was being driven 
very slowly in the center of the road to light 
the way for those of the group who were 
walking. When an approaching vehicle ap- 
peared, the driver would move to the right 
to permit convenient passing. A car with 
inadequate brakes approached from the rear 
and crashed into the slowly moving vehicle, 
injuring one of the two boys. In the action 
brought by the injured boy and his mother, 
the trial court rendered a judgment against 
the drivers of both automobiles, but the re- 
viewing court dismissed the action being of 
the opinion that the boy was guilty of con- 
tributory negligence as a matter of law in 
riding on the rear bumper.—Weaver et al. 


v. Sprinkle. Tennessee Supreme Court. 
ee? 8, 1944. 19 CCH AuTomosiLe CASsEs 
15. 


Powers & Thornburgh, Knoxville, Tenn., for 
petitioner. 


J. Ralph Tedder, Rockwood, Tenn., Benny 
Simpson, Loudon, Tenn., for Mrs. Sprinkle and 
Short. 


SOLDIERS’ AND SAILORS’ 
CIVIL RELIEF ACT 


(IOWA) 


@ Sound judicial discretion 
Prejudice to member of armed forces 


Was the trial judge justified in declaring that 
the real party in interest in the action was the 
insurer of the truck owner, and that it did 
not make any difference whether or not the 
truck driver, who was a member of the 
armed forces and on the high seas at the time 
of the second trial, was present at the 
trial, particularly since his testimony from 
the prior trial could be read into evidence? 
While the authorities are unanimous in in- 
terpreting the Soldiers’ and Sailors’ Civil 
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Relief Act as not granting a continuance of 
an action as a matter of right, but rather as 
leaving the matter to the discretion of the 
trial judge, the term “discretion” is regard- 
ed as the sound judicial discretion of the 
court and includes the principle that no in- 
justice will be done. The reviewing court 
was of the opinion that the refusal of the 
stay was prejudicial to the truck driver 
when the fact appeared that the first jury 
found for the defendants when he testified 
in person, and the second jury found against 
them when it only heard his testimony, 
mutilated by exclusion, read to them. There- 
fore, the judgment rendered for the plain- 
tiff was reversed and the cause remanded, 
the court concluding that the motions of 
the defendants for a stay of proceedings 
should be granted until such time as the 
military service of the defendant driver did 
not materially affect their defense—Semler, 
Admx. v. Oertwig et al., appellants. Iowa 
Supreme Court. December 14, 1943. 19 
CCH Aurtomosire Cases 471. 


R. B. Hawkins, Leon, Iowa, Herrick, Sloan & 
Langdon, Des Moines, Iowa, for appellants. 
Hoffman & Carter, Leon, Iowa, O. M. Slay- 
maker, R. E, Killmar, D. D. Slaymaker, Os- 
ceola, Iowa, for appellee. 


SURETY’S AND INSURER'S LIABILITY 


(OKLAHOMA) 


@ Insurer’s liability on judgment 
Attachment levied 
Surety’s liability on redelivery bond 


One who had been injured in an accident 
involving the insured vehicle, brought an ac- 
tion against the insured to recover for the 
injuries sustained. An attachment was levied 
on certain property of the insured valued at 
$2,504, and the insurance company, in re- 
sponse to a request from the insured, ob- 
tained a surety bond for the release of the 
property. The policy in question obligated 
the insurance company to pay on behalf of 
the insured all sums which the latter should 
become obligated to pay by reason of lia- 
bility imposed by law for damages arising 
out of the ownership, maintenance or use 
of the insured vehicle. It also required the 
insurer to pay all premiums on bonds to re- 
lease attachments for an amount not in ex- 
cess of the limit of liability imposed by the 
policy, but expressly provided that the in- 
surer should not be required to apply for 
or furnish such bonds. After a $10,000.00 
judgment was recovered in the personal in- 
jury action, the insurance company tendered 
the sum of $5,092.50 on behalf of the surety 
and the insured which was refused. This 
declaratory judgment action was brought to 


1944 





ascertain the amount of the insurance com- 
pany’s and surety’s liability. The court de- 
clared that under the statutes of Missouri, 
the place where the contract was entered 
into, the injured party’s right of action ac- 
crued at the time of the injury and the 
judgment obtained related back to the date 
of the accident. The judgment creditor was 
entitled to have the full amount of the insur- 
ance company’s liability applied to the sat- 
isfaction of his judgment, and the fact that 
the insurance company, after the cause of 
action accrued, obtained a surety bond for 
the insured did not change its liability to 
the injured party which had already been 
fixed, The judgment against the insurance 
company for $5,000.00 and against the sure- 
ty for $2,504.00 was affirmed.—Pennsyl- 
vania Casualty Company et al., appellants v. 
Phoenix. United States Circuit Court of 
Appeals, Tenth Circuit. January 5, 1944. 
19 CCH Avurtomosite Cases 754. 


Clayton B. Pierce for appellants. 
Wm. J. B. Myres, A. L. Commons for appellee. 


USE INCIDENTAL TO BUSINESS 


(PENNSYLVANIA) 


@ Repossessing cars by finance com- 
pany 
Accident during repossession 
Policy coverage 


A finance company maintained a sales serv- 
ice station where it repaired and sold 
automobiles which it had acquired by re- 
possession after default on conditional sales 
contracts. It was customary to send out 
certain men to repossess the cars and bring 
them into the station. These men were paid 
by the job. The finance company carried 
a policy which provided for indemnity 
against liability arising by reason of the 
operation of automobiles owned by the 
company and the use of an automobile for 
a purpose incidental to its business. While 
a repossessed car was being brought in, the 
driver was involved in an accident. The in- 
surance company defended the actions 
which grew out of the collision, but refused 
to satisfy the judgments rendered. The in- 
sured satisfied the judgments and then 
brought this action to recover the amount 
paid out. The insurance company denied 
liability on the ground that the insured failed 
to give prompt written notice of the acci- 
dent, that the policy did not cover the ac- 
cident because the driver was not “engaged” 
in the business described, and that the in- 
surance was limited to include liability aris- 
ing in and about the locations described in 
the policy. The trial court directed a ver- 
dict for the insured which was affirmed by 
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the reviewing court, since the insurer’s ac- 
tion through its employees was of such a 
nature as to prevent a prompt: submission of 
the written notice by the insured, the driver 
was “engaged” by the insured within the 
meaning of the policy, the vehicle was 
owned by the insured and was being used 
for a purpose “incidental to the business” 
of the insured, and the policy provided 
coverage throughout the United States and 
Canada.—General Finance Company v. 


Pennsylvania Threshermen & Farmers’ 
Mutual Casualty Insurance Company, ap- 
pellant. Pennsylvania Supreme Court. Jan- 
meer 3, 1944. 19 CCH AutomopsiLe Cases 


David S. Malis, 805 Land Title Bldg., Arthur 
S. Arnold, 502 Independence Bldg., Philadelphia, 
Pa., for plaintiff, appellee. 

George L, Cogan, Samuel S. Herman, 1420 Wal- 
nut St., Philadelphia, Pa., for defendant, ap- 
pellant. 


Ohio “Retaliatory Statute” Construed as to 
South Carolina Insurance Company 


The advice ot the Ohio Attorney Gen- 
eral was asked with respect to the 
application of the so-called retaliatory 
statute of Ohio against a South Caro- 
lina fire insurance company doing busi- 
ness in Ohio. 


South Carolina does not require fire 
insurance companies doing only a re- 
insurance business in that state to obtain 
a license or pay fees, but the fees charged 
a fire insurance company of another 
state doing a direct business there are 
higher than the fees charged by Ohio 
against foreign fire insurance companies 
doing business in Ohio. Under the 
Ohio law, a foreign fire insurance com- 
pany is required to obtain a license if it 
does business in Ohio, regardless of 
whether it does a direct or reinsurance 
business or both. It appeared that the 
South Carolina company in question 
transacted only a reinsurance business 
in Ohio, and the question was presented 


as to whether this company was subject 
to the regular Ohio fees applicable to 
foreign companies generally, or subject 
to the South Carolina fee schedule be- 
cause of the Ohio retaliatory statute 
(Section 658, Ohio General Code). 


The Attorney General observed that 
the purpose of retaliatory statutes is to 
place companies of another state doing 
business in Ohio under the same obli- 
gation with respect to the payment of 
fees in Ohio as Ohio companies are 
obligated to pay in such other state. 
He concluded that since Ohio com- 
panies doing a reinsurance business only 
in South Carolina are not obligated by 
the laws of that state to pay any fees 
there, a South Carolina company doing 
a reinsurance business only in Ohio 
should be required to pay only the reg- 
ular fees, and the retaliatory statute has 
no application—Opinion of the Ohio 
Attorney General, January 18, 1944. 


Vermont “Retaliatory Statute” Construed as to 
Ohio Insurance Company 


The laws of Ohio prohibit the writing 
of workmen’s compensation insurance 
by any insurance company in that state, 
whether domestic or foreign, Ohio being 
a so-called monopolistic state where 
such insurance is handled by the state. 
The Vermont statutes do not prohibit 
the writing of workmen’s compensation 
insurance by any’ qualified insurance 
company, except as the right to write 
such insurance is qualified by the pro- 
visions of Section 7071 of the Public 
Laws of Vermont. 


This Section is a “retaliatory” type of 
statute, and it provides that if any state 
imposes any prohibitions exceeding those 
imposed by Vermont on foreign insur- 
ance companies, a foreign insurance 
company will be subject to the same 
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prohibition in Vermont as is imposed by 
the law of such foreign state. The At- 
torney General concluded that the Ver- 
mont Commissioner of Banking and 
Insurance should not issue a license to 
an Ohio insurance company authorizing 
it to deal in workmen’s compensation 
insurance in Vermont. ‘The legislature 
intended under the circumstances out- 
lined above that the prohibition imposed 
by the State of Ohio against a Vermont 
insurance company, the same clearly 
exceeding any prohibition imposed by 
the laws of this state upon a foreign in- 
surance company, should be imposed 
by Vermont upon the Ohio insurance 
company seeking to do business here.” 
—Opinion of the Vermont Attorney Gen- 
eral, January 8, 1944. 
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IN THE CURRENT PARADE OF CASES At the time the policy was issued, the in- 








































WUUUAROOOUUUAUUUAAUUMUAALUUUUUUUULEELALESACAGAUGAU AGU HALAL sured possessed another policy covering the 
rear building alone and paid a flat rate on 

CANCELLATION: it which was considerably higher than the 
Sufficiency of notice (Wash.) page107_—‘ rate paid on the insurance for the front 
COVERAGE OF LAUNDRY building, the front building being a better 
ANNEX: insurable risk. And the insured also had a 


Annex as “building” (W. Va.) page 107 — policy covering personal property in both 


DEFECTIVE INSTALLATION: buildings, describing them as such. The 
Meaning of “accident” (N. Y.) page 108 main thing to be considered in construing 
INCIDENTAL USE: the policy is the true intent of the parties, 
Dancing on store premises (Ala.) page108 which may be deduced from the descrip- 

IRON SAFE CLAUSE: tions, the physical characteristics of the 
Recoils destroyed (Ky.) page 109 building and from other acts and transac- 
REMOVABLE BUILDING: tions between the parties. This last factor 
Proof of loss (Texas) page 109 ~=would include the other policies issued to 

the insured. The owner treated the build- 

AMVUTONESSEOLUUULHNAAAavagannEbnCUUUUGUOdUoodaveveavegencgeegooecoecraneddvenesvasenneeenencuoacuetacanasvantvvvancgganeeeeeetan tanta ings as separate buildings and took out the 


different policies in different amounts to 
cover them. Furthermore, it would have 


COVERAGE OF ANNEX TO LAUNDRY been unlawful for the insurance companies 


to charge different rates on the same build- 


(WEST VIRGINIA) ing, which would be true if the rear building 
e Annex to laundry as “addition” were an addition on the front building. The 
Separate coverage of rear and front rates would have had to be adjusted in or- 
buildings der that the one policy cover both buildings. 
Construction of description of “build- The decision of the district court in render- 

ing” in policy ing judgment for the insurance company 


was fully warranted and is therefore affirmed. 
: eee oes —Pilgrim Laundry & Dry Cleaning Com- 
ee — _—, issued a = = pany et al., appellants v. Federal Insurance 
fre. Tt prea ee tea 4 ao ee > Company. United States Circuit Court of 
re. The insured laundry company owned Appeals, Fourth Circuit. January 11, 1944. 
‘ two buildings, a front concrete building in 5 CCH Fire AND CASUALTY CASES 44 


which the major part of its business was 
transacted, and a small frame building in Paul W. Scott, H. L, Ducker, for appellants. 


the rear which contained the steam boilers. John E. Jenkins, for appellee. 

} An alley divided the buildings, but pipes 
and electric and gas lines ran from one 
building to the other. The policy in ques- CANCELLATION OF INSURANCE 
tion described the insured building as the 
“concrete block building” and defined “build- (WASHINGTON) 
na" a “One building and additions adjoin: ¢ Notice insuficient 

oe , 8 ang | ‘ Insured’s lack of knowledge 
plumbing systems, . . . belonging to and Destruction of mill 
constituting a part of the building.” The eee ae mes 
sole question for determination was whether Mr. Codd, who was engaged in the lumber 
the rear frame building was a “building” business and who operated a saw mill, ar- 
within the meaning of the provision in the ranged with a Mr. Wells, agent of an insur- 
policy, since this was the building destroyed ance company, to take out a $10,000 fire 
by fire. insurance policy. Without Codd’s knowl- 


An insurance company sought a declaratory 
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edge, Wells wrote only $5,000 of the insur- 
ance with his own company and brokered 
the balance with another company, the one 
being sued by Codd in this case. After 
sending the two policies, not to Codd, but to 
two mortgagees of the mill property who were 
co-insured with Codd, Wells later exchanged 
those policies for other insurance in which 
Codd was not named as insured. Although 
this new insurance lapsed before the fire 
occurred, because the premiums were not 
paid, and although the original insurance 
brokered by Wells was cancelled by the 
company, the court allowed Codd to recover 
on the latter policy for the loss he sustained 
as a result of the fire. Wells had authority 
only to obtain the insurance in the first 
instance, but not to accept cancellation of 
it or to exchange it for other insurance. The 
mortgagees had no authority to surrender 
the policies to Wells in exchange for the 
new policies. And Codd had no knowledge 
of the cancellation until a few months be- 
fore the fire. The insurance company did 
not follow the required statutory method of 
notifying Codd of the cancellation so it 
could not complain because Codd was silent 
as to his knowledge of the cancellation.— 
Codd et al. v. New York Underwriters Insur- 
ance Company et al., appellants. Washington 
Supreme Court. December 13, 1943. 5 
CCH Fire anp CAsuatty Cases 13. 


Roy A. Redfield, for appellants. 


George M. Ferris, Wernette & Crowley, for 
respondents. 


DEFECTIVE INSTALLATION AS 
“ACCIDENT ” 


(NEW YORK) 


e Turkey incubator motors improperly 
installed 
Defective workmanship and damages 
as “accident” 


An electrical company, under a contract 
with a power company, undertook to change 
the frequency of 25 cycles on the Chillson 
turkey farm, a customer of the power com- 
pany, to a frequency of 60 cycles. To pro- 
tect itself against liability imposed by law 
on the electrical company, it took out two 
public liability policies which covered damage 
resulting from accidental means, but the poli- 
cies did not include anv accident resulting from 
defective workmanship after the work was 
completed. The installation was supposedly 
completed in December, 1940, when the 
electrical company left the job, but the in- 
cubation season opened in February, 1941. 
At that time, when the motors were turned 
on, the fans rotated clockwise instead of 
counter-clockwise as required by the hatch- 
ery, and consequently damaged the eggs. 
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The electrical company came back and re- 
paired its negligent work, but Mr. Chillson 
brought suit against it. In a subsequent 
settlement, Mr. Chillson received $5,750 
from the electrical company and the latter 
brought the present action against the in- 
surance company for that sum. 


The electrical company’s workmanship was 
defective and that, together with the dam- 
ages caused to Chillson’s turkey eggs and 
turkeys, constituted an “accident” within 
the meaning of the policies. ‘The employees 
of the electrical company did not intention- 
ally connect the motors wrong so it was 
accidental, and for that reason the insurance 
company was liable to the electrical com- 
pany.—Berger Bros. Electric Motors, Inc. 
plaintiff, appellant v. New Amsterdam 
Casualty Co., defendant, respondent. New York 
Supreme Court, Appellate Division. Decem- 
ber 30, 1943. 5 CCH Fire ann CASUALTY 
Cases 17. 


Culkin & Amdursky, Leonard H. Amdursky, 
Oswego, N. Y., for plaintiff, appellant. 


Reilly, Roberts, McLouth & Dicker, Carroll M. 
Roberts, Rochester, N. Y., for defendant, re- 
spondent. 


INCIDENTAL USE OF BUILDING 


(ALABAMA) 


e “Store and dwelling” 
policy 
Dime-a-dance dancing on premises 
Waiver of incidental dancing by in- 
surer’s agent 


coverage by 


In an action based on a fire insurance policy 
which insured a building “while occupied 
by owner as store and dwelling”, the insur- 
ance company denied liability for the in- 
sured’s loss by fire, on the ground that the 
building at the time of the fire was occupied 
as a dance hall and that the risk of loss was 
thereby increased. The evidence showed 
that the policyholder and his wife sold 
edible package goods, that four girls were 
employed to wait on trade and dance with 
the customers at ten cents a dance, for 
which they were given a percentage of the 
ten-cent price and their room and board, 
and that music was furnished by a rockola. 
At the time the policy was issued, the com- 
pany’s agents, who were on the premises, 
were aware of the dancing going on and the 
use of the building for such purposes. The 
jury found that the use as a dance hall was 
merely incidental to the general use as a 
store and dwelling (the insured, his wife, 
and the four hired girls lived on the 
premises), and that such incidental use was 
waived by the agents of the insurance com- 
pany. On appeal by the insurance company, 
the court declared that there was sufficient 
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evidence to uphold the jury’s findings, since 
the evidence showed that the insured did a 
mercantile business of $1,500 per month and 
the dancing girls earned only $160 a month. 
Also, the insurance agents, as_ general 
agents having authority to solicit and re- 
ceive applications for insurance and to 
countersign and issue the policies, had the 
power to waive, and did so waive, the inci- 
dental use of the building for dancing. The 
insured fully disclosed his interest in and 
use of the premises. Judgment of $2,550 for 
the damages for the destruction of the build- 
ing by fire was affirmed on appeal.—Piedmont 
Fire Insurance Co. v. Tierce. Alabama 
Supreme Court. January 13, 1944. 5 CCH 
FIRE AND CASUALTY CASES 23. 


IRON SAFE CLAUSE 


(KENTUCKY) 


@ Inventory of insured merchandise 
kept on premises 
Absence of iron safe for protection of 
records 
Waiver of provisions of policy 


An insured’s merchandise, consisting of 
automobile accessories and equipment, was 
covered under a fire insurance policy which 
required the insured to take an inventory 
at least once a year and keep the records 
in a fire proof safe or in some secure place 
not exposed to a fire which would destroy 
the building where such business was car- 
ried on. The defendant insurance com- 
pany’s motion for a directed verdict in its 
favor was sustained on the ground that the 
insured was not entitled to recover because 
she failed to comply with the inventory— 
iron safe clause of the policy. The insured 
kept the inventory on the premises where 
the merchandise was located; she had no 
iron safe. The entire building was destroyed 
by fire, including her records and inventory. 
On appeal the court held that there was 
no substantial compliance with the provi- 
sions of the policy when the insured failed 
to keep the records on the insured premises 
in an iron safe. The secure place mentioned 
in the policy as an alternative to keeping 
records in an iron safe means keeping the 
records in another building. If the separate 
building is destroyed, an inventory of the 
insured’s merchandise can be taken at once 
and the company will still be able to ascer- 
tain the value of the insured stock. The in- 
surance agent’s knowledge that no safe was 
kept on the premises might have amounted 
to a waiver of that condition, but it did not 
constitute a waiver of the alternative condi- 
tion relating to a secure place. Since there 
was a failure by insured to comply with the 
iron safe clause, the judgment was affirmed 
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for the insurance company.—Watkins, ap- 
pellant v. The California Insurance Com- 
pany of San Francisco, Inc., Kentucky 
Court of Appeals. January 25, 1944. 5 CCH 
FirE AND CASUALTY CASEs 41. 
William Lewis & Son, London, Ky., 
pellant. 

William A. Hamm, London, Ky., T. M. Galphin, 
Louisville, Ky., for appellee. 


for ap- 


REMOVABLE BUILDING AS REALTY 


(TEXAS) 


e Insured building on leased land 
Applicability of proof-of-loss statute 
Land ownership in fee unnecessary 





Was proof of loss necessary where an in- 
sured building was located on land leased 
by the insured? In an action by the assignee 
of the proceeds of a policy covering a build- 
ing located upon ground not owned by the 
insured, the lower court found that it was 
not necessary under the provisions of Article 
4929 of the Revised Statutes of Texas, 1925, 
to make proof of loss since the premises in- 
sured were realty and a total loss; and the 
court further found that since the agent of 
the insurance company had knowledge of 
the fact that the insured was not the owner 
in fee simple title of the land upon which 
the building was located, the insurance com- 
pany had waived provisions to the effect 
that the policy would be void if the insured 
was not the owner in fee simple of the land 
on which the building was situated. The 
statute mentioned above obviates the neces- 
sity of making proof of loss where the loss 
to real property is total. The insured in this 
case owned the building. with right of re- 
moval upon expiration of the lease, but 
leased the land on which it was located and 
had the right to use and occupy the building 
as well as the land. The test for real prop- 
erty seems to be the character of the prop- 
erty rather than the character of the title by 
which it is held. Therefore, the court prop- 
erly held that since the building was realty 
and a total loss, proof of loss was unnec- 
essary. The appellate court also upheld the 
lower court’s findings of fact that the insur- 
ance company waived the provisions of the 
policy by virtue of its agent’s knowledge, 
upon issuance of the policy, of the facts of 
ownership. The judgment in favor of the 
assignee of the proceeds of the policy was 
affirmed.—Pearl Assurance Company, Ltd., 
appellant v. First-Liberty National Bank. 
United States Circuit Court of Appeals, 
Fifth Circuit. January 27, 1944. 5 CCH 
FirE AND CASUALTY CASEs 43. 

Chilton Bryan, Houston, Texas, for appellant. 
Lamar Cecil, Beaumont, Texas, F, K. Dough- 
arty, Liberty, Texas, for appellee. 
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IN THE CURRENT PARADE OF fe WAT 


ACCIDENTAL DEATH: 
Insured found in alley (Tenn.) page 111 


AGENT’S MISREPRESENTATIONS: 
“Puffing” of legal effect of policy 


(Colo.) page 110 
CANCELLATION: 
Misrepresentation in application 
(CN. D.) page 111 
FRAUDULENT APPLICATION: 
Concealment of disease 
(la.) page 112 
(N. D.) page 111 
Knowledge of false answers 
(Ky.) page 111 
“GOOD HEALTH” CLAUSE: 
Reinstatement requirements 
( Miss.) page 112 
KILLING OF INSURED BY BENE. 
FICIARY: 
Right to policy proceeds (La.) page 112 


LAPSE OF POLICY: 


Nonpayment of premium (Ala.) page 113 
LOANS ON POLICIES: 
Compounding interest (Pa.) page 113 
NOTICE OF DISABILITY: 
Failure to give notice (La.) page 113 
REDUCTION OF POLICY: 
Request to reduce face value 
( Fla.) page 113 
REFUSAL TO PAY POLICY: 
Statutory penalty (Ark.) page 114 
REINSTATEMENT: 
Good health requirements (Miss.) page 112 
SUICIDE: 
Manic-depressive insanity (Mo.) page 114 
WAR RISK INSURANCE: 
Total and permanent disability 
(Miss.) page 114 
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AGENT'S MISREPRESENTATION — 
“PUFFING” 


(COLORADO) 


© Exemption from estate tax 
Layman’s opinion as to law 
Right to “puff” 


The right to “puff” one’s wares is not re- 
stricted to motor car salesmen, but applies 
as well to insurance agents, anxious to 
“sell” a policy. The law permits a certain 
amount of “puffing” or what is termed 
“sales talk.” It is within this category that 
an agent’s statements as to the legal effect 
of a policy designated as a “combination 
single premium insurance and annuity con- 
tract” fall. Hence, the purchaser’s suit to 
rescind a contract because of a misrepre- 
sentation of law on the part of an insurance 
agent meets with scant favor from the 
courts. An agent’s statement that the pro- 
ceeds of such a policy are exempt from all 
estate taxes is nothing more nor less than 
a layman’s opinion of the law. The pur- 





THE INSURANCE LAW 


JOURNAL 


chaser of the policy is presumed to knew 
this and cannot be heard to complain be- 
cause he subsequently discovers that the 
proceeds of such a policy do not come with 
the exemption referred to by the agent. In 
the case at bar, the purchaser of the policy 
was a business man of long experience, who 
debated for more than a year as to the wis- 
dom of purchasing the policy. It also ap- 
peared that at the time the policy was issued 
no authoritative court decision had yet been 
rendered as to the exemption of such a 
policy’s proceeds from the estate tax sta- 
tutes. Furthermore, the evidence showed 
that the purchaser was in almost constant 
consultation with his own attorney on the 
most minute details of his business affairs. 
Another factor which did not aid the pur- 
chaser in seeking a rescission of the contract 
was the fact that he had insisted that the 
agent who sold him the policy split his com- 
mission with him. This practice violates 
the statutes of Colorado and, of course, did 
not commend the purchaser to the court.— 
Fawcett, plaintiff v. Sun Life Assurance Co. 
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of Canada, et al. United States District 
Court, District of Colorado. January 19, 
1944. 9 CCH Lire Cases 413. 
Hudson Moore, 832 Equitable Bldg., 
Colo., for plaintiff. 


Winston S. Howard, 520 Equitable Bldg., Den- 
ver, Colo., for defendants, 


Denver, 


ACCIDENTAL DEATH 


(TENNESSEE) 


@ Insured found dead in alley , 
Questionable character of companions 
Right of insurer to directed verdict 


In a suit to recover accidental death bene- 
fits under a policy, the jury returned a 
verdict for the two beneficiaries under the 
policy. Upon motion of the insurance com- 
pany, however, a directed verdict in its 
favor was entered. The evidence showed 
that the deceased, a healthy young man of 
about thirty years of age, was found dead 
in an alley. He had been employed at a 
hotel and after work he and another hotel 
employee went to get some beer. While 
engaged in imbibing this liquid, they met 
others and before long the insured and two 
male and one female companions left in a 
taxicab. Subsequently, another man joined 
the party. Shortly thereafter, two of the 
men took the insured down an alley, where 
he was found dead the next morning. At 
least two of the insured’s companions were 
ex-convicts and known to the police. The 
female companion was afterwards found 
guilty of having stolen the deceased’s 
pocketbook and was sentenced to the work- 
house. On this set of facts, the reviewing 
court finds that the trial court was in error 
in directing a verdict for the insurance 
company. There was sufficient evidence in 
the record to warrant the jury in returning 
the verdict it did—in favor of the bene- 
ficiaries.—Davis, et al. plaintiffs in error v. 
Metropolitan Life Insurance Company. 
Tennessee Court of Appeals, Middle Sec- 
tion. January 22, 1944. 9 CCH Lure 
Cases 424. 


William M, Greene, Nashville, Tenn., for plain- 
tiffs in error. 


Moore & Ewing, Nashville, Tenn., for defend- 
ants in error. 


CANCELLATION OF POLICY 


(NORTH DAKOTA) 


© Misrepresentation in application 
Increase in risk 
Intention to deceive 


Cancellation of an insurance policy will be 
decreed after the death of the insured where 
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the insurance company is able to show that 
questions material to the risk were falsely 
answered by the insured. The evidence pro- 
duced by the insurance company left no 
doubt that the insured had been treated for 
Hodgkins Disease (an incurable disease) be- 
fore application for the policy was made. 
However, it was also clearly shown from the 
evidence that the insured was unaware of 
the nature of his ailment. Nevertheless, his 
statement that he had not been treated by 
a physician for anything but a cold was 
clearly incorrect. Since the insurance com- 
pany would obviously not have insured the 
life of anyone afflicted with an incurable 
disease, the omission of the treatments by 
the physician had the effect of increasing 
the risk. Under these circumstances the in- 
surer was justified in returning the pre- 
miums which had been paid on the policy 
and obtaining a cancellation of the contract. 
—New York Life Insurance Co., plaintiff 
v. Fleck, et al. North Dakota Supreme 
Court. January 3, 1944. 9 CCH Lire CAsEs 
376. 

Clyde L. Young, Bismarck, N. D., for plaintiff. 
Murtha & Murtha, Dickinson, N, D., for de- 
fendants. 


FRAUDULENT APPLICATION 


(KENTUCKY) 


e False answers in application 
Knowledge of falsity of answers 
Disclosure of glandular treatment 


The fact that a false answer is inserted in an 
application for an insurance policy does not 
necessarily void the policy. If the insurer 
is fully cognizant of all the material facts 
it cannot be said, as a matter of law, that 
it has relied upon the written statements 
contained in the application. Thus, if the 
agent of the insurer deliberately inserts false 
answers in the application for insurance after 
the applicant has given him truthful and 
complete answers, the insurer cannot object 
to the falsity of the answers in the applica- 
tion, since the agent represents the com- 
pany and not the applicant. In answer toa 
question as to whether the applicant had 
ever been afflicted with goitre or swollen 
glands or had received any medical or sur- 
gical advice or treatment within the past de- 
cade, the applicant told the agent in detail 
of every ailment and injury from which he 
had suffered, even to childhood measles. In- 
cluded by the applicant were swelling of the 
lymphatic gland and X-ray treatments ad- 
ministered by a doctor. The application as 
filled in by the agent does not disclose the 
visits to the doctor. The court, in per- 
mitting a recovery by the beneficiary, stated 
that it was significant that the agent who 
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filled in the application did not deny the 
testimony that he had been given full and 
complete answers, but had not written such 
answers into the application. That agent 
was present in the courtroom at the time 
of the trial. The testimony as to the agent’s 
actions in making out the application must 
be taken as conclusively true since he was 
not called as a witness by the insurer and 
no attempt was made to deny the damaging 
testimony.—National Life Company, appel- 
lant v. Rigney, et al. Kentucky Court of 
Appeals. January 11, 1944. 9 CCH Lire 
Cases 417. 


Charles Ferguson, Smithland, Ky., for appel- 
lant. 


C. H. Wilson, Smithland, Ky., for appellees. 


“GOOD HEALTH” 


(MISSISSIPPI) 


@ Instructions to jury 
Test of total disability 


“Good health” is frequently employed in re- 
quirements for the reinstatement of a 
lapsed policy. The scope of the term was 
brought into question when application for 
reinstatement, accompanied by delinquent 
premiums, was made on January 21 and the 
insured was permanently disabled by heart 
trouble on February 20. The ruquirement 
here involved was that the insured be in 
“good health for thirty days” after the rein- 
statement. In charging the jury, the court 
instructed a finding for the insured in the 
event the jury found the plaintiff to be in 
“reasonably good health.” On appeal, the 
court approved the instruction, although 
suggesting a definition of good health as 
“ordinary and reasonably good health, free 
from any grave or serious disease or ailment 
that seriously affects the general soundness 
and healthfulness of the applicant.” In the 
same case the trial judge authorized the 
jury to find total disability in the event that 
the disease has made the insured “unable to 
carry on his usual occupation and is unable 
to do any substantial amount of work by 
which he can gain a livelihood.” The jury 
was also instructed that it was not necessary 
that the plaintiff be in ‘a condition of “com- 
plete helplessness” in order to secure a re- 
covery. These instructions were held to 
properly prescribe the yardstick for the 
guidance of the jury in passing upon the ex- 
isting physical condition of the plaintiff.— 
Woodmen of the World Life Insurance 
Society, appellant v. Johnson. Mississippi 
Supreme Court. January 10, 1944, 9 CCH 
Lire Cases 409. 


Ely B. Mitchell, Corinth, Miss., for appellant. 
W. C. Sweat, Corinth, Miss., for appellee. 
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FRAUDULENT APPLICATION 


(IOWA) 


@ Concealment of incurable disease 
Physician’s certificate 
Burden of proof of fraud 


The issuance by an examining physician of a 
certificate of insurability limits an insurer to 
a defense of fraud or deceit in a suit by the 
beneficiary of a policy after the death of the 
insured. The burden of proving fraud or 
deceit on the part of the assured is cast upon 
the insurance company seeking to escape 
liability. Where the applicant for insurance 
stated that he had never had medical treat- 
ment for any disease or injury other than an 
operation for a broken hip, the question of 
whether the insurer’s examining physician 
was so misled by this statement as to issue 
a certificate of insurability is one for the 
jury in view of the fact that the physician 
thoroughly examined the applicant and 
had full opportunity to notice the defective 
body. of the applicant, who was suffering 
from recurring osteomyelitis, an incurable 
disease which resulted in his death at the 
early age of twenty-eight. The jury was 
properly left with the determination of 
whether the application made by the insured 
was relied upon by the physician or whether 
there was no fraud or deceit practiced upon 
the doctor.—Kayser, appellee v. Occidental 
Life Insurance Company of California. Iowa 
Supreme Court. January 11, 1944. 9 CCH 
Lire CAsEs 393. 


Grimm, Elliot, Shuttleworth & Ingersoll, for 
appellant. 


Donnelly, Lynch, Anderson & Lynch, for ap- 
pellee. 


KILLING OF INSURED BY BENEFICIARY 


(LOUISIANA) 


© Self-defense 
Right to proceeds of policy 





The rule that a beneficiary named in a life 
insurance policy is not entitled to the pro- 
ceeds of the insurance if he or she feloniously 
kills the insured is well recognized. But 
the intentional killing of the insured by the 
beneficiary, if committed in lawful self-de- 
fense, does not prevent the beneficiary from 
claiming the proceeds of the insurance on his 
life. Where the beneficiary of a policy 
killed the insured, her husband, when he 
assaulted her with an ice pick, she was en- 
titled to recover in the absence of proof that 
the slaying was felonious. The incidence of 
the burden of proof was held unimportant 
since the beneficiary and the heirs of the 
deceased both introduced evidence. A power- 
ful support to the widow’s claim was the 
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fact that the district attorney decided not to 
press charges against her after making a full 
investigation of the facts. Furthermore, the 
grand jury, after a thorough investigation, 
returned “Not a true bill.” These facts, to- 
gether with the widow’s testimony, which 
was corroborated to a certain extent by that 
of her daughter, were sufficient to justify a 
judgment in her favor as against the in- 
sured’s heirs.—American National Life In- 
surance Co. v. Shaddinger. Louisiana Supreme 
Court. January 3, 1944. 9 CCH Lire CAsEs 
362. 


LAPSE OF POLICY 


(ALABAMA) 


@ Nonpayment of premium 
Waiver of forfeiture 


Repeated attempts by an insurer to cash a 
check given by the insured in payment of a 
premium have the effect of leaving the ques- 
tion of forfeiture for nonpayment of the 
premium toa jury. Ona premium due date 
the insured gave the agent of the insurance 
company his check for $9.75 and received 
from the agent another check in the sum 
of $139.86, which was in payment of a claim 
possessed by the insured. For more than 
one month and one half the insurer made 
attempts to cash the check given it and did 
not declare a forfeiture of the policy. The 
last attempt to cash the check was made on 
the day the insured met his death by ac- 
cidental means. Under these circumstances, 
the finding of a jury that the policy had 
not been forfeited could not be disturbed 
on appeal.—Inter-Ocean Casualty Company, 
appellant v. Anderson. Alabama Supreme 
Court. January 13, 1944. 9 CCH Lire Cases 
391. 


Wm. A. Jacobs, Frank Nelson Bldg., and Rosen- 
thal & Rosenthal, Title Guarantee Bldg., Birm- 
ingham, Ala., for appellant. 


Lange, Simpson, Brantley & Robinson, Frank 
Nelson Bldg., Birmingham, Ala., for appellee. 


NOTICE OF DISABILITY _ 


(LOUISIANA) 


e Failure to give notice 
Insanity of insured 





While a failure to pay premiums will ordi- 
narily lapse a policy, the insanity of the in- 
sured creates an exception to the rule. A 
policy providing for the waiver of premiums 
in the event of disability continues in existence 
upon the insanity of the insured, despite a 
lack of notice to the insurer either by the 
insured or the beneficiary under the policy. 
While it would not have been improper for 
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the beneficiary to have given notice of the 
insanity, it was not the duty of such bene- 
ficiary to do so. Hence, the rights of the 
beneficiary are not barred by reason of lack 
of knowledge by the insurer of the insured’s 
insanity. It is pointed out that the insurance 
company could have inserted a clause into 
the policy requiring the beneficiary to give 
notice under the circumstances. However, a 
failure to insert such a clause into the policy 
cannot be remedied by the court.—Bell v. 
Acacia Mutual Life Insurance Company, 
Louisiana Supreme Court. January 3, 1944. 
9 CCH Lire Cases 359. 


POLICY LOANS 


(PENNSYLVANIA) 


e Compounding interest 
Premature cancellation 





The right to compound interest on policy 
loans is non-existent in the absence of a pro- 
vision authorizing it in the policy and loan 
agreement. The right to compound interest 
is important in cases where the cash value 
of a policy would carry it beyond the in- 
sured’s death if interest were not com- 
pounded. In Pennsylvania it has been claimed 
that the right to compound interest is pro- 
hibited by statute, but this contention is 
without merit, since the law in question, 
Act of June 1, 1911, P. L. 581, Sec. 26, was 
intended only as a limitation; it plainly pro- 
vides that in determining the amount of in- 
debtedness, interest shall be compounded. In 
the absence of a statutory prohibition, a 
policy provision reserving to the insurance 
company the right to compound interest is 
enforceable.—Senin, Admr. v. Metropclitan 
Life Insurance Co., appellant. Pennsylvania 
Superior Court. December 10, 1943. 9 CCH 
Lire CASEs 319, 

Owen B. Rhoads, Barnes, 
Smith, 1320 Packard Bldg., 
for appellant. 

Abraham Wernick, 1310 Market Street Natl. 
Bank Bldg., Philadelphia, Pa., for appellee. 


Dechert, Price & 
Philadelphia, Pa., 


REDUCTION OF POLICY 


(FLORIDA) 


@ Request to reduce face value 
Death before execution of new con- 
tract 


A clause permitting only certain designated 
officers of an insurance company to make 
or modify a contract of insurance is gen- 
erally inserted into a policy for the protec- 
tion of the insurer. Occasionally such a 
clause boomerangs. Recovery was permitted 
the beneficiary of a five thousand dollar face 
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value policy despite the fact that both the 
insured and the company had agreed to a 
reduction in the amount of the policy from 
five thousand dollars to twenty-five hundred 
dollars. Unfortunately for the insurer, the 
contract to reduce the policy was not ap- 
proved by the designated officers of the in- 
surance company before the death of the 
insured. Under such circumstances the 
original policy provisions continued in force 
and the named beneficiary was entitled to 
receive five thousand doliars less the amount 
of an unpaid premium and certain loans on 
the policy.—Gulf Life Insurance Co., appel- 
lant v. Conklin. Florida Supreme Court. 
January 14, 1944. 9 CCH Lire CAsEs 422. 

William H. Jeter, Keen & Allen for appellant. 


Ausley, Collins & Ausley, for appellee, 


SUICIDE OF INSURED 


(MISSOURI) 


e Manic-depressive insanity 
Evidence of mental condition 


The problem of determining whether suicide 
is an accident or not is peculiarly impor- 
tant to insurers in connection with liability 
under double indemnity provisions. Suicide 
while insane is considered an accident under 
such provisions, while suicide while sane is 
not considered to be an accident. In deter- 
mining the sanity of an insured who has 
committed suicide, it is necessary to rely 
on expressions of opinion in much the same 
manner as one proves the mental capacity 
of a testator to execute a will. Testimony 
of a neurologist and psychiatrist, who 
treated the insured for the last six months 
of his life, that the deceased was suffering 
from a type of insanity known as manic- 
depressive insanity, reinforced by testimony 
of other psychiatrists as to the mental con- 
dition of the insured some twenty~ years 
before his death, was admissible in proof of 
the fact that the insured was insane at the 


time he took his life——Britton v. The 
Guardian Life Insurance Company of 
America, appellant. Missouri Supreme 


Court, Division No. Two. January 3, 1944. 
9 CCH Lire Cases 380. 

Charles A. Neuman, Title Guaranty Bldg., St. 
Louis, Mo., for appellant., 

George O. Durham, 315 N, 7th St., St. Louis, 
Mo., for respondent. 


WAR RISK INSURANCE 


(MISSISSIPPI) 


e@ Total and permanent disability 
Limited farming operations 
Test of disability 


The fact that a World War I veteran does 
not apply for permanent and total disability 
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benefits under a war risk insurance policy 
until 1931 does not, of itself, prove that the 
disability complained of did not occur by 
reason of a service connected disability. 
Furthermore, the fact that the insured was 
able to carry on limited farming operations 
during the 1920s does not necessarily mean 
that he is not permanently and totally dis- 
abled, since these operations were carried 
out through the efforts of other persons. 
Furthermore, his original discharge was 
accompanied by a Surgeon’s Certificate of 
Disability reciting that he was unfit for any 
kind of military service by reason of an 
irremediable functional cardiac disorder. 
The insured’s personal physician examined 
him shortly after his discharge and found 
him to be suffering from mitral stenosis, 
which is an incurable obstruction of the 
mitral valves of the heart. The test of dis- 
ability in cases of this type is whether the 
insured was continuously disabled from fol- 
lowing any gainful occupation. Under the 
facts detailed above, it was for the jury to 
determine whether the plaintiff was entitled 
to recover. Therefore, the refusal of the 
court to direct a verdict was correct.— 
United States of America, appellant v. 
Strawbridge. United States Circuit Court 
of Appeals, Fifth Circuit. January 14, 1944. 
9 CCH Lire Cases 412. 

William H. Allen, Atty., Dept. of Justice, Wash- 
ington, D. C., J. O. Day, U. S. Atty., Clarks- 
dale, Miss,, Roy J. Goss, Atty., Dept. of Justice, 
Jackson, Miss., for appellant. 

Thomas F. Paine, Aberdeen, Miss., for appellee. 


STATUTORY PENALTY FOR 
REFUSAL TO PAY 


(ARKANSAS) 


e Interpleader by insurer 
Failure to pay policy when due 
Attorneys’ fees 


A twelve per cent statutory penalty assessed 
against an insurer for failure to pay the 
amount due under a policy within the time 
specified in the policy, imposed by Arkansas 
law, cannot be applied against an insurance 
company which was a corporation of New 
York, in which state the policy was payable, 
and the policy was delivered in California 
and matured in that state. It was never 
intended that the statute penalize a com- 
pany for policies written and maturing in 
another state. The insurance company, in 
an action brought by the beneficiary under 
the policy, by answer and cross-complaint 
converted it into an action in interpleader. 
{t was a disinterested stakeholder, not deny- 
ing liability to some one on the policy, and 
acted in good faith and on advice of coun- 
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sel. It resisted payment of the plaintiff's New York Life Insurance Company, appel- 
claim only to protect itself against claims lant v. Miller, appellee. United States 
of two other parties from whom it had been Circuit Court of Appeals, Eighth Circuit. 


ann unable to procure disclaimers. Under these January 12, 1944. 9 CCH Lire Cases 400. 
. circumstances, it was entitled to an allow- 
7 ance for attorneys’ fees out of the fund de- Ferdinand H. Pease, Virgil Willis, A. F. House, 


— posited by it in the registry of the court. for appellant. 
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Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF CASES inniiimimmmmMMAMMMAUD 


CAUSTIC SODA BURN: 


MALPRACTICE: 


Defective container plug (Pa.) page 116 Heat treatment burn (Cal.) page 120 
ELEVATOR INJURY: MUNICIPALITY’S LIABILITY: 
Owner’s defective maintenance Fall on sidewalk (Tex.) page 118 
(Cal,) page 117 power — a (Ky.) page i. 
EXPLOSIONS: xplosion of flare (Ill.) page 
Ginger ale bottle (N. Y.) page 117 REAL PARTY IN INTEREST: 
Flare beside ditch (IIl.) page 117 Evidence at trial (Mich.) page 121 
FALL FROM PLANK: RELEASE OF CLAIMS: 
Independent contractor’s employee Later injury discovered (N. Y.) page 121 
injured (N. Y.) page 118 SAFE PLACE STATUTE: 
FALL ON SIDEWALK: Fall in jail (Wis.) page 122 
Store owner’s failure to remove SKATING RINK INJURY: 
ice (N. D.) page 118 Collision with drunken patron 
Susleipalty’s liability (Tex.) page 4 (Pa.) page 122 
in int ° 
eal party in interest ( Mich.) page 121 STEAMSHIP PASSENGER 
FALL ON WET FLOOR: INJURED: 
Prospective bus passenger hurt Stumble over waterguard 
(Pa.) page 119 (Mass.) page 122 
FIRE FIGHTING EXPENSES: STREETCAR ACCIDENT: 
Railroad’s liability to U. S. Pedestrian negligent (Mich.) page 123 
(Va.) page 119 SUN LAMP BURN: 
’ : Bath house owner’s liability 
“uaa ies page 117 ns pe 
e or injury al, age 
Defective platform in building THEATRE INJURY: 
leased to state (Conn.) page 119 Fall of curtain counterweight 
Water damage to merchandise (Neb.) page 123 
(Pa.) page 120 Fall on stairs (Mass.) page 124 
MU MM 
CAUSTIC SODA BURN this action against Hachikian. The drum 





(PENNSYLVANIA) 


© Defective plug for container 
Plug “shot out” of hole 
Seller’s liability for loss of eye 


Saganowich, as custodian of the stockroom 
for Arcadia Knitting Mills, was in the proc- 
ess of opening an iron drum of liquid 
caustic soda, ordered and received from 
Hachikian, when the plug of the drum, 
which did not fit the tap-hole, suddenly 
“shot out” releasing some of the drum’s 
contents under pressure. As a result of 
being sprayed by the caustic soda, Sagano- 
wich lost the sight in one eye and brought 
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was supplied by Hachikian, and after the 
contents were consumed, the drum and 
plug were to be returned. Instead of the 
plug being screwed into the hole, so that 
it could be properly unscrewed in a manner 
which would gradually release the pressure 
of the contents, the plug fell directly into 
the hole. It was the duty of Hachikian, as 
a supplier, to exercise reasonable care in 
making this drum of caustic soda safe for 
the use of those whom he supplied, and 
safe for those whom he should expect to be 
in the vicinity of its probable use. There- 
fore, Saganowich was awarded a judgment 
for his damages.—Saganowich et al. v. 
Hachikian, d.b.a. Hachik Bleach Company, 
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appellant. Pennsylvania Supreme Court, 
Eastern District. January 3, 1944. 10 CCH 
NEGLIGENCE CAsSEs 88. 

Milford J. Meyer, Robert M. Bernstein, 1900 
North American Bldg., Philadelphia, Pa., James 
C. Lanshe, Commonwealth Bldg., Allentown, 
Pa., for plaintiff, appellee. 

Howard S. Spering, 904 Normandy Bldg., Wash- 
ington, D. C., James G. McMallie, 2401-05 Phila- 
delphia Saving Fund Bidg., F. Rogers Donahue, 
2318 Packard Bldg., Philadelphia, Pa., for de- 
fendant, appellant, 


EXPLOSION OF BOTTLE 


(NEW YORK) 


@ Eye injury from explosion 
Bottling company’s liability 


An employee suffered an injury to his eye 
as the result of the explosion of a bottle 
of ginger ale when he immersed it in ice 
cold water at the soft drink stand where 
he was employed. He brought an action 
against the bottler of the ginger aie. This 
bottler purchased used bottles, irrespective 
of the maker, from the New York Bottle 
Exchange, and not from the manufacturer 
of bottles. Since the defendant purchased 
so indiscriminately, he was required to 
make tests similar to those which would 
be made customarily by a manufacturer, be- 
fore putting the bottles on the market. But 
from the record it was not inferable that 
such tests were omitted, therefore, the 
plaintiff was not entitled to recover. How- 
ever, the court granted a new trial “in the 
interest of justice.”—Luciano v. John Mor- 
gan, Inc., appellant. New York Supreme 
Court, Appellate Division, Second Depart- 
ment. December 29, 1943. 10 CCH NEGLI- 
GENCE Cases 70. 


EXPLOSION OF FLARE 


(ILLINOIS) 
@ Municipality’s liability 
Child playing in ditch burned 
Attractive nuisance 


Eight-year old Jerry Collins and a friend, 
Richard, aged ten, after leaving a nearby 
school yard at 8:30 in the evening, went to 
play in a ditch which attracted their atten- 
tion. The children played what they called 
an “airplane” game inside the ditch and 
then, upon getting out of the ditch, they 
noticed that one of the lanterns was not 
‘it. Richard got a stick and tried to light 
it on a flare that was standing in the street. 
They were both out of the ditch when 
the flare*exploded and Jerry fell back in, 
covered with a liquid and burning from the 
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waist up. The city was installing a new 
water main in that vicinity and had watch- 
men there on 24-hour duty, but at the time 
of the accident, the watchman was not 
around. If the watchman had been per- 
forming his duty that evening the accident 
to Jerry would not have happened. Be- 
cause of the proximity of the public play- 
ground, the watchman should have been 
extremely vigilant in the performance of his 
duty to keep the children away from the 
flares and ditches. The court was satisfied 
with the jury’s finding of an “attractive 
nuisance”; the verdict for $20,000 damages 
to Jerry was proper and upheld on appeal 
by the defendant city.—Collins, etc. v. City 
of Chicago, appellant. Illinois Appellate 
Court, First District. December 14, 1943. 
10 CCH NEGLicENcE Cases 4, 


Barnet Hodes, for appellant. 
H. H. Patterson, for appellee. 


ELEVATOR INJURY 


(CALIFORNIA) 


© Inspection of elevators 

Building owner’s liability 
Instructions to jury 
Five-year-old Carol Ann was injured by a 
fall down the elevator shaft in an apart- 
ment building owned by appellant, in which 
she and her mother were living. Oliver & 
Williams Co. was in the business of elevator 
maintenance and had a contract with ap- 
pellant for the weekly inspection of the 
elevator, which was operated by the pas- 
sengers using it. The outer door of the 
elevator was of a type which could not be 
opened unless the elevator was at the level 
of that floor. Carol Ann pushed the button 
for the elevator, opened the door and “dis- 
appeared”. The court’s instructions to the 
jury that the negligence of Oliver & Wil- 
liams Co. could not be imputed to the land- 
lord were erroneous because a landlord 
cannot escape liability for failure to main- 
tain elevators in a safe condition by delegat- 
ing that duty to an independent contractor. 
Several other instructions to the jury as- 
sumed to declare the entire duty owed by 
the landlord, but in so doing they omitted 
an important element. The instructions di- 
rected the jury to find for the appellant if 
regular and frequent inspections were made, 
but failed to require the exercise of due 
care in making such inspections. An owner 
is bound to use the utmost care and dili- 
gence in the maintenance of elevators. Per- 
functory inspections, though made regularly 
and frequently, would not meet the obliga- 
tion appellant owed to Carol Ann and her 
mother. 


(Other than Automobile) 
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The lower court granted a new trial because 
of the errors in the jury instructions and 
this order granting a new trial was affirmed 
on the ground that such errors were preju- 
dicial to the plaintiffs’ cause of action.— 
Brown, etc., et al. v. George Pepperdine 
Foundation, appellant. California Supreme 
Court. December 7, 1943. 10 CCH Nec- 
LIGENCE CASES 59, 

Parker & Stanbury, Harry D. Parker, Raymond 
G. Stanbury, White McGee, Jr., for appellant. 
W. I, Gilbert, Jr., for respondents. 


FALL FROM PLANK 


(NEW YORK) 


@ Independent contractor’s employee 
injured 
Contributory negligence 
Knowledge of unsafe condition 


In the course of his employment by a 
plumbing contractor, on the third floor of 
a building under construction, the plaintiff 
was injured when a plank, placed on that 
floor along cross-beams in an area intended 
as a hallway, gave way as he walked on it. 
The plank had been placed there by em- 
ployees of the defendant contractor and 
had been used as a passageway by the 
plaintiff and other workmen for two days 
prior to the accident. It was not a proper 
way, as the custom was to lay not one, 
but two planks, and to join them by cross- 
pieces. The plaintiff testified that he knew 
that this was not a proper method of cover- 
ing the floor-way. The trial court dis- 
missed the complaint on the ground that the 
plaintiff was contributorily negligent as a 
matter of law. The issue of contributory 
negligence should have been submitted to 
the jury. A reasonable inference to be 
drawn from the proof in this case was that 
in order to go from the third floor to his 
bench on the second floor, plaintiff had no 
other appropriate or reasonable way. Mere- 
ly because the plaintiff had knowledge of 
the defective construction did not neces- 
sarily establish contributory negligence on 
his part. One placed in the dilemma of 
abandoning the reasonable course of his 
work or assuming a risk will not be charged 
with contributory negligence as a matter 
of law if he adopts the latter alternative. 
Plaintiff’s testimony bears the implication 
that, because he used the walk previously, 
he did not believe that he would be injured. 
The judgment was therefore reversed as 
to both the building owner and the con- 
tractor-employer, and a new trial was 
granted.—Kaplan, appellant v. 48th Ave. 
Corp. et al. New York Supreme Court, 
Appellate Division, Second Department. 


December 29, 1943. 10 CCH NEGLIGENCE 
CAsEs 29. 


Abraham Engelman, for appellant. 
Milton C. Jacobs, for respondent 48th Ave, Corp. 


William P. Cotter, for respondent Franzese Ce- 
ment & Concrete Corp. 


FALL ON SIDEWALK 


(NORTH DAKOTA) 


s Store owner’s duty to remove ice 
Violation of ordinance 





While walking on the sidewalk in front of 
the defendant’s place of business, the plain- 
tiff slipped and fell on some ice. Rain had 
fallen, followed by snow and a drop in 
temperature, causing ice to form on the 
walk. A municipal ordinance penalized oc- 
cupants of lots for failure to remove ac- 
cumulations of ice and snow on the 
sidewalks in front of their land. A primary 
duty and responsibility rested on the city 
to keep the sidewalks free of ice and snow; 
and the ordinance was enacted by the city 
in recognition of such duty. The require- 
ment that landowners keep the walks clean 
was merely for the purpose of assisting the 
city in performing its duty. The defend- 
ant’s violation of this ordinance gave the 
plaintiff no right of action as against such 
defendant. If the abutting property owner 
discharged water or snow upon the side- 
walk, or permitted it to drip from his roof 
onto the sidewalk, the situation would be 
different, but here the accumulation was 
from natural causes, and the reviewing 
court affirmed the trial court’s judgment for 
the defendant.—Clark, plaintiff, appellant 
v. Stoudt. North Dakota Supreme Court 
January 15, 1944. 10 CCH NEGLIGENCE 
Cases 107. 


Fredericks & Fredericks, Jamestown, N, D., for 
plaintiff, appellant. 

Chase & Buck, Rittgers & Hjellum, Jamestown, 
N. D., for defendant. 


FALL ON SIDEWALK 


(TEXAS) 


®@ Municipality’s liability 
Slight elevation of concrete block 
Pedestrian’s contributory negligence 


Was the elevation of 13% inches in a side- 
walk on the expansion joint such an ob- 
struction that it rendered the sidewalk 
unsafe for pedestrians using ordinary care? 
The court was of the opinion that it was 
not. Mrs. Stinnett brought an action for 
damages growing out of the personal in- 
juries she suffered in a fall which occurred 
as a result of the heel of her shoe striking 
on the raised part of a concrete block form- 
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ing a part of the sidewalk on Clay Avenue 
in Waco, Texas. She had lived in the vicin- 
ity for over a year, and had walked past 
the place several times previously but she 
had never noticed the defect. Her husband 
also lived in the neighborhood the same 
length of time and had noticed the uneven- 
ness, but he had not told his wife about 
it. The city could not foresee the accident 
and resulting injuries to Mrs, Stinnett. A 
municipality is not liable for every defect 
in its streets. Only when the defect is such 
that a reasonably prudent man would not 
permit it to continue, because it would be 
likely to produce injuries, does liability 
exist.—City of Waco, appellant v. Stinnett 
et ux. Texas Court of Civil Appeals, 
Tenth Supreme Judicial District. Decem- 
ber 29, 1943. 10 CCH Necticence Cases 10. 


D, M. Wilson, City Atty., Sleeper, Boynton, 
Darden & Burleson, Waco, Texas, for appellant. 


W. L. Eason, Waco, Texas, for appellees. 


FIRE FIGHTING EXPENSE 


(VIRGINIA) 


@ Forest fire from locomotive sparks 
CCC and forest service men used to 
fight fire 
Railroad’s liability to government 


Can the United States government recover 
for the expenses incurred and the wages 
earned by its employees in fighting a forest 
fire, caused by a railroad locomotive, to 
prevent it from spreading to the govern- 
ment’s land? The answer to this question 
is “yes” notwithstanding the fact that the 
employees used to put out the fire were 
members of the CCC and forest service 
men. The United States is not without 
power to protect its own property or to 
recover compensation from wrongdoers 
who have injured it. Where the evidence, 
though circumstantial and lacking in defi- 
niteness, tended to show that the locomotive 
had passed by, emitting sparks, a short 
time before the fire occurred, and that 
combustible material had been allowed to 
collect on the right of way, it was a rea- 
sonable inference from the testimony of wit- 
nesses in the vicinity when the fire began, 
that it originated on the right of way.—The 
Chesapeake and Ohio Railway Co., appel- 
lant v. United States of America. United 
States Circuit Court of Appeals, Fourth 
Circuit. January 1, 1944. 10 CCH NEctI- 
GENCE CASES 33. 


J. M. Perry, for appellant. 

John C, Harrington, Atty. Lands Division, Dept. 
of Justice, R. Roy Rush, Asst. U. S. Atty., 
Norman M. Littell, Asst. Atty. Gen., Frank S. 
Tavenner, Jr., U. S. Atty., Norman MacDonald, 
Atty., Dept. of Justice, for appellee. 
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FALL ON WET FLOOR 


(PENNSYLVANIA) 


®@ Prospective bus passenger injured 
Bus operator’s liability 
Rainwater on terrazzo station floor 


On a rainy day in July, Mary Cestaric fell 
and was injured on the terrazzo entrance 
floor to the Greyhound bus station. It 
had rained all day and the floor was wet 
when Mary entered the doorway prepara- 
tory to taking a bus from that station. The 
floor looked the same when wet as when 
dry so that she could not tell that it was 
wet by merely observing it. But her 
clothes were soaked when she did fall. It 
was the bus company’s duty to correct the 
wet condition of the floor, either by placing 
a mat over it or some sand, and for the 
failure to do so, it was liable to Mary, as 
a prospective passenger on its bus. Accord- 
ingly, the appellate court reversed the trial 
court which had set aside a verdict for the 
plaintiff and her husband and rendered 
judgment for the defendant.—Cestaric et 
al., appellants v. Pennsylvania Greyhound 
Lines, Inc. United States Circuit Court of 
Appeals, Third Circuit. December 31, 1943. 
10 CCH NEGLIGENCE CAsEs 96. 

John E, Evans, Jr., Pittsburgh, Pa., for appel- 
lants. 


Sanford M, Chilcote, Pittsburgh, Pa., for ap- 
pellee. 


LANDLORD'S LIABILITY 


(CONNECTICUT) 


© State as lessee of building 
Unemployment compensation claim- 
ant’s fall 
Landlord’s knowledge of defective 
platform 


In entering the building leased by the State 
of Connecticut from the defendant for use 
as a public office in administering unem- 
ployment compensation, the plaintiff, a 
claimant for such compensation, turned to 
the right, took two or three steps and, 
stepping off the edge of the platform laid 
there by the landlord, fell to the floor. The 
State’s lease provided that the State could 
not make repairs or alterations without 
the permission of the landlord. Such al- 
terations were necessary at the door where 
the claimant fell because the threshold of 
the door was higher than the level of the 
floor of the office. On many previous oc- 
casions other persons stumbled down the 
step or platform or ramp that had been 
placed there, each successive change in the 
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construction being made by the defendant’s 
representatives and with their knowledge of 
the facts. Since the landlord knew that 
the purpose for which the building was 
leased to the State involved a visit to the 
premises by many persons who had busi- 
ness with the unemployment compensation 
office, and since the State as tenant was re- 
stricted in doing its own repair work and 
could not very easily guard visitors 
against the danger which was brought to 
the attention of the landlord, there was suf- 
ficient evidence from which the jury could 
have found that the landlord was negligent 
in constructing the platform and railings 
the way it did. The verdict for the land- 
lord was therefore set aside by the court.— 
Hahn v. Musante, Berman & Steinberg & 
Co., Inc. Connecticut Supreme Court of 
Errors. January 5, 1944. 10 CCH NEGLI- 
GENCE Cases 25, 

David Goldstein, Leo Nevas, John F. Holian, 
for plaintiff, appellant. 


John Keogh, Jr., Frank J. Culhane, John Keogh, 
for defendant, appellee. 


LANDLORD’S LIABILITY 


(PENNSYLVANIA) 


© Defective water pipes 
Damage to tenant’s merchandise 
Provision of lease 


A tenant could not recover from his land- 
lord for damages to the tenant’s merchan- 
dise resulting from defective water pipes, 
where the lease provided: 
* * * by reason of any damage to any person, 
persons, or property in the demised premises 
. from water, rain or snow... from the 
pipes or plumbing work whether such 
damage, leak or flow be caused by or result 
from the negligence of the Lessor . , . Lessee 
hereby, in consideration of the rent herein 
specified, accepts and assumes such responsi- 
bility and liability * * * 


Since the tenant contracted to assume all 
responsibility arising from damage as a re- 
sult of water, it is bound by the provision 
in the lease and cannot seek to impose lia- 
bility upon the landlord—Jacob Siegel 
Company, appellant v. Philadelphia Record 
Co. Pennsylvania Supreme Court, Eastern 
District. January 3, 1944. 10 CCH NEctr- 
GENCE CASES 6/7. 

Leo Weinrott, 1528 Walnut Street, Arthur S. 


Arnold. 502 Independence Bldg., Philadelphia, 
Pa., for plaintiff. 

Horace Michener Schell, 1804 Lincoln-Liberty 
Bldg., Fox, Rothschild, O’Brien & Frankel, 
Daniel Lowenthal, Bankers Securities Bldg., 
Philadelphia, Pa., for defendant. 
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MALPRACTICE 


(CALIFORNIA) 


@ Ankle burned by diathermy treat- 
ment 
Physician’s standard of skill and care 
Jury question as to negligence 


Suit was brought by the nlaintiff against a 
physician for burns on her ankle resulting 
from a diathermy treatment given at the 
direction of the physician. There was no 
question as to the physician’s diagnosis, 
or prescription of the treatment, nor as to 
the subsequent treatment of the burns, but 
only as to the administration of the 
diathermy treatment by the doctor and his 
nurse. The diathermy was applied to the 
ankle at 3,000 milliamperes and in eight 
minutes the amount jumped to 3,500 mil- 
liamperes, at which level: it became un- 
bearable so that the plaintiff, left alone in 
the room, called for help to the nurse and 
doctor outside. The plaintiff offered no 
testimony to establish the standard of care 
in the application of diathermy prevailing 
in the community. The physician’s evi- 
dence established that it was considered 
good practice in the community to leave 
the patient in the room unattended after 
the diathermy machine had been set at 
3,000 milliamperes, which was the amount 
applied in this case, and the stop-clock at 
twenty minutes, as set by the nurse treat 
ing plaintiff; provided however, that a call 
device be available to the patient and that 
she be instructed to use it to summon the 
attendant if the heat should become uncom- 
fortable. Under the facts of this case, the 
questions of the physician’s violation of the 
standard of skill and care prevailing in the 
community and of the plaintiff’s alleged 
contributory negligence in not using the 
push button to summon the nurse were for 
the jury’s determination and the trial court 
erred in entering judgment on a directed 
verdict for the defendant.—Trindle, appel- 
lant v. Wheeler. California Supreme Court. 
December 18, 1943. 10 CCH NEGLIGENCE 
Cases 101. 

Hahn, Graf & Ross, for appellant. 

Fred O. Reed, Richard L. Kirtland, Henry E. 
Kappler, for respondent. 


MUNICIPALITY'S LIABILITY 


(KENTUCKY) 


@ Accumulation of backwater from 
sewer 
Damage to home owner’s property 
Owner’s contributory negligence 





A home owner recovered a judgment for 
$1,000 against the City of Louisville, for 
the damage, inconvenience and discomfort 
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he suffered when backwater from a city 
sewer accumulated in the basement of his 
home and garage. A City is not relieved 
of liability for damages from an inadequate 
sewer merely because the house was 
erected after the sewer was constructed, as 
if it were a nuisance. The City must change 
and improve its system to conform to the 
changing conditions in a city. The home 
owner was not obligated to incur expenses 
to install preventive devices in the plumb- 
ing because, from the evidence, it could be 
seen that such installation would have 
amounted to experimentation only; and his 
failure to install automatic backwater 
valves did not constitute contributory negli- 
gence.—City of Louisville, appellant  v. 
Cope et al. Kentucky Court of Appeals. 
December 17, 1943. 10 CCH NEGLIGENCE 
CAsEs 13. 


Hal O. Williams, Loulsville, Ky., for appellant. 


James Boswell Young, David A, McCandless, 
Donald J. Dinning, Louisville, Ky., for appellees. 


REAL PARTY IN INTEREST 


(MICHIGAN) 


© Insured’s fall on icy walk 
Admissibility in evidence of insur- 
ance 
Inquiries at trial as to insurance held 
by plaintiff 
“Real party in interest” statute 


Is an insured plaintiff the “real party in 
interest” in a suit broucht by her to re- 
cover damages for injuries sustained when 
she fell in front of her apartment building 
on an icy sidewalk? Can the defendant 
in such personal injury action examine the 
injured person as to her insurance or is the 
admission of such testimony prejudicial 
error? A Michigan statute provides that: 
Every action shall be prosecuted in the name 
of the real party in interest: * * * provided 
further, that where an assignment of a part of 
a cause of action in tort has been made by an 


insured to an insurer, both assignor and as- 
signee may join in an action on such claim, 


This statutory provision is a mandatory re- 
quirement and therefore, it is proper for a 
defendant to question a plaintiff regarding 
the possible assignment of her claim and 


also to present testimony showing that 
plaintiff was not the real party in interest. 
The admission of testimony of that nature 
is not prejudicial error. The situation in 
this case should not be confused with the 
situations where the defendant carries in- 
surance protecting him from liability, and 
the holding in this case, admitting the testi- 
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mony, should not be construed as in any 
way affecting the court’s decisions forbid- 
ding testimony regarding insurance carried 
by a defendant for his protection.—Wood- 
ley, appellant v. Lancaster et al. Michigan 
Supreme Court. December 29, 1943. 10 
CCH NEGLiGcENcE Cases 30. 

Walter M. Nelson, 1438 Dime Bldg., Detroit, 
Mich., for plaintiff, appellant. 

Mason, Davidson & Mansfield, Carl F. David- 


son, 2034 National Bank Bldg., Detroit, Mich., 
for defendants. 


RELEASE OF CLAIMS 


(NEW YORK) 


@ Other injury discovered after release 
Release as a bar to suit 
Validity of release 


Although at the time the plaintiff and her 
husband executed a general release of their 
claims against the railroad company for in- 
juries sustained by the wife when the coach 
in which she was riding turned over, the 
plaintiffs and the company had no knowl- 
edge of injuries to the wife’s pituitary 
gland, the release acted as a bar to this ac- 
tion which the plaintiffs subsequently 
brought against the railroad company. In 
reaching this conclusion the court consid- 
ered the following facts: (1) the lapse of 
time from the date of the accident in April, 
1940, to the making of the settlement in 
September, 1940, (2) the efforts of the 
plaintiff to ascertain the full extent of her 
injuries, (3) the general and comprehen- 
sive language of the release: “‘.. . all claims, 
demands, grievances and causes of action of 
every kind whatsoever and including .. . 
all liability for damages of every kind, na- 
ture or description now existing or which 
may hereafter arise from or out of the in- 
juries . . . received”, (4) the intelligence of 
the plaintiff and her husband (both having 
had some college education), (5) the full 
knowledge that plaintiffs had as to what 
they were signing when they executed the 
release, (6) the good faith shown by the 
agents of the railroad company in endeavor- 
ing to ascertain what damage had come to 
the wife through the accident, (7) the hon- 
esty with which all the parties concerned 
approached the settlement, and (8) the sub- 
stantial amount of the settlement, $9,000, 
made by the railroad. The court concluded 
that all the parties acted with their eyes 
open and the plaintiffs had full knowledge 
of the contents and import of the release 
and of its effect.—Yehle et al. v. The New 
York Central Railroad Company, appellant. 
New York Supreme Court, Appellate Divi- 
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sion, Fourth Department. December 30, 
1943. 10 CCH Necticence Cases 35. 


Salvador J. Capecelatro, 908-11 First National 
Bank Bldg., Utica, N. Y., for plaintiffs, re- 
spondents. 


Kernan & Kernan, Warnick J. Kernan, Devereux 
Block, Utica, N. Y., for defendant, appellant. 


SAFE PLACE STATUTE 


(WISCONSIN) 
@ Jail inmate injured 
Fall down stairway 
Jail not a “public building” 


The injury to the plaintiff occurred during 
his incarceration in jail. In the basement 
of the jail was a furnace room with an exit 
or stairway leading to an enclosed yard. 
Some prisoners, including the plaintiff, 
were sentenced to hard labor which was 
done in this yard. The only way to reach 
the yard was to walk down the stairway 
from the cell block into the basement, go 
through the furnace room and up the stair- 
way leading outdoors. Plaintiff and others 
were allowed the liberty of going from the 
jail block into the basement at will and 
also did chores about the building. They 
made a practice of using the furnace room 
as a lounging room, Plaintiff, who had been 
lounging here, went up the exit stairway 
for the purpose of “getting a breath of 
air.” In attempting to secure the door at 
the top of the stairway by pulling it and 
fastening it from the inside, the door handle 
gave way and he fell down. The stairway 
had no railing, platform or lights and con- 
cededly violated the safety orders of the 
Industrial Commission. Section 101.06 of 
the statutes requires every owner of a 
“public building” to construct, repair and 
maintain it so as to render it safe. The 
question here was whether the portion of 
the jail involved was a “public building.” 
The court held it not to be a public building 
because no industry, trade or business was 
carried on there, and no person directly or 
indirectly employed by, another for direct 
or indirect gain or profit. The public was 
excluded from that portion of the jail and 
it was not even maintained for the use of 
the prisoners. Therefore, the plaintiff is 
without remedy under the safe place statute.— 
Flynn, appellant v. Chippewa County. 
Wisconsin Supreme Court. January 18, 
1944. 10 CCH NEG.IceNce Cases 73, 
Stafford & Stafford, Chippewa Falls, Wis., for 
appellant. 


Marshall Norseng, Chippewa Falls, Wis., for re- 
spondent. 
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STEAMSHIP PASSENGER INJURED 


(MASSACHUSETTS) 


@ Passenger’s stumbling over water- 
guard 
Contributory negligence 
Owner’s liability 

Because a steamship passenger failed to 
look when, if he had looked, he would have 
seen the waterguard in the doorway on the 
deck of the ship, the steamship owner was 
not liable for the injuries sustained by the 
passenger as a result of his stumbling over 
the waterguard. His injury was not due 
to insufficient lighting in the corridor lead- 
ing to the door, nor was the waterguard 
inconspicuous—there were diagonal stripes 
of black and white on a black-painted sur- 
face. The steamship company was under 
no duty to warn the passenger of the raised 
threshold—waterguard—because the pas- 
senger was familiar with the structure and 
could have seen it had he looked where he 
was going.—Oliver v. New England Steam- 
ship Company. Massachusetts Supreme 
Judicial Court. December 1, 1943. 10 CCH 
NEGLIGENCE CASEs 18. 


W. B. Perry, Jr., for plaintiff. 


N. W. Deering, A. W. Blackman, L. H. Gulick, 
for defendant. 


SKATING RINK INJURY 


(PENNSYLVANIA) 


© Intoxicated patron on rink 
Thirteen-year old boy injured 
Owner’s liability 


Johnny, aged thirteen, was thrown to the 
floor of a skating rink and seriously injured. 
The collision causing the fall occurred be- 
tween the thirteen-year old boy, who was 
skating at the time, and an intoxicated 
patron of the rink, who “cut across the floor 
... and... his skate hit plaintiff’s foot 
and knocked plaintiff over.” The boy’s 
arm was broken. It was the duty of the 
skating rink owner, whom Johnny sued, to 
eject from its "lace of public entertainment 
a man in the drunken and dangerous condi- 
tion of the patron in question. From the 
testimony given by several witnesses, it 
was quite clear that the skating rink owner 
knew or had sufficient opportunity to know 
of the intoxicated patron’s condition, be- 
cause the same man, before his run-in with 
Johnny, staggered around the floor and hit 
another couple. At the time, two attendants 
of the rink rushed out and picked up the 
person causing the trouble. The case pre- 
sented “a most unusual record of interfer- 
ence by a trial judge” who directed that a 
verdict be given for the defendant. The 
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reviewing court reversed the trial court and 
awarded a new trial.—Martin, etc. et al., ap- 
pellants v. Philadelphia Gardens, Inc. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. January 3, 1944. 10 CCH NEGLIGENCE 
Cases 65. 

Samuel Kohn, Maurice H. Brown, Market Street 
National Bank Blidg., Philadelphia, Pa., for 
plaintiffs. 

Frank R. Ambler, Howard R. Detweiler, 1025 
Philadelphia Saving Fund Bldg., 12 So. 12th 
Street, Philadelphia, Pa., for defendant. 


STREETCAR HITTING PEDESTRIAN 


(MICHIGAN) 


@ Motorman’s inattention to pedes- 
trian’s signals to stop 
Contributory negligence 


At about 3:00 o’clock in the afternoon of a 
clear, sunshirly, dry day, plaintiff left her 
house and walked to the northeast corner 
of an intersection to take defendant’s street 
car downtown. While standing at the 
curb plaintiff observed that there was a 
southbound street car just about opposite 
a drug store at an intersection one block 
north. While still at the curb plaintiff 
waived her hand and started to cross the 
street, walking briskly. As she was head- 
ing for a safety zone, the street car passed 
a tractor at the north end of the zone 
and then hit plaintiff. Twice while she was 
in the center of the street, she waived her 
hand. Although the motorman was negli- 
gent in his operation of the street car in not 
paying attention to the signal to stop, but 
instead watched the tractor, the plaintiff 
was guilty of contributory negligence. The 
fact that the plaintiff could assume that the 
street car would stop on her signal did not 
obviate the necessity of taking the usual 
precaution before attempting to cross the 
track in front of a street car that showed 
no signs of slowing down its rapid rate of 
speed. The motorman was negligent in 
not observing the signal to stop, but other- 
wise was not supposed to stop.—Davidson, 
appellant v. City of Detroit. Michigan Su- 
preme Court. December 29, 1943. 10 CCH 
NEGLIGENCE CASEs 19, 

Clark, Klein, Brucker & Waples, 2850 Penobscot 
Bldg., Detroit, Mich., for plaintiff. 

Rodney Baxter, A. Albert Bonczak, 11200 Shoe- 
maker Avenue, Detroit, Mich., for defendant. 


SUN LAMP BURN 


(MICHIGAN) 


@ Bath house attendant’s negligence 
Contributory negligence 
Owner’s liability 





Palmer brought suit against a bath house 
owner to recover damages for severe burns 
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he suffered as a result of a ray lamp treat- 
ment given him at the suggestion of the 
bath house attendant, who noticed that Pal- 
mer limped when he walked. Palmer fell 
asleep while under the lamp and dozed for 
about 20 minutes; when he awakened he 
looked for the attendant, who came and 
said “I almost forgot you here, that 
you are under the lamp.” When the lamp 
was turned off Palmer began to feel the 
skin on his legs, which were exposed to the 
rays, “drawing up”, and the next morning 
blisters had formed on his legs. Palmer 
spent three weeks in the hospital and had 
a skin graft on his left leg, that leg hav- 
ing been closer to the rays because Palmer 
crossed it over the right when he was under 
the lamp and the heat became too intense 
for his right leg. It was a question for the 
jury whether Palmer was guilty of con- 
tributory negligence on account of the 
numbness of his left leg, and in placing his 
left leg over his right leg, and nearer the 
heat. The jury resolved the issue in favor 
of Palmer and against the bath house 
owner, who was held liable for the negli- 
gence of its employee.—Palmer, appellant 
v. Meltzer, d. b. a. Oakland Bath House. 
Michigan Supreme Court. December 29, 
1943. 10 CCH NEGLIGENCE CAsEs 28. 
Betzoldt & Pfeifer, 812 Hammond Bldg., Detroit, 
Mich., Isaac M. Smullin, 811 Hammond Bldg., 
Detroit, Mich., for plaintiff. 

Max Tauber, 1317 Beaubien St., Detroit, Mich., 
Jacob F. Schulman, 2420 National Bank Bidg., 
Detroit, Mich., for defendant. 


THEATRE INJURY 


(NEBRASKA) 


@ Fall of curtain counterweight 
Stagehand’s brother injured 
Injured person bare licensee 


A stagehand in a theatre, although within 
easy reach of his superiors through the 
use of a telephone, attempted to manipulate 
an asbestos fire curtain with the aid of his 
brother, the injured person in this action. 
The curtain levers or other mechanism 
failed to operate properly when the stage- 
hand tried to lift it 10 or 12 feet off the 
floor of the theatre, as required by a fire 
department rule. The brother who brought 
this action had entered the theatre by a 
rear door, which was usually kept locked, 
and proceeded to the stage to wait for the 
stagehand. No prearrangement was made 
for this visit, either with the theatre owners 
or with the stagehand. The court dismis- 
sed the action for damages for personal in- 
juries suffered by the visiting brother when 
a heavy counterweight of the curtain 
mechanism fell to the stage and struck 
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him, Since there was no emergency neces- 
sitating the stagehand’s employment of his 
brother to aid in the raising of the curtain, 
because the theatre owners would not have 
been exposed to any immediate risk if the 
curtain had not been so raised, and since 
the employee-stagehand could very easily 
have reached the employer by phone for 
advice, the brother was not entitled to re- 
cover against the theatre owner. The in- 
jured person was a bare licensee to whom 
the theatre owner owed no duty, except to 
refrain from wilfully or wantonly injuring 
him, and he acted at his own risk.—How- 
land, appellant v. Tri-State Theatres Corpo- 
ration. United States Circuit Court of 
Appeals, Eighth Circuit. January 5, 1944. 
10 CCH NEGLiceNce Cases 44. 

George A. Lee, Emmet S. Brumbaugh, Lee & 
Bremers, Gray & Brumbaugh, for appellant. 


George L. DeLacy, J. A. C. Kennedy, Yale C. 
Holland, Ralph E. Svoboda, for appellee. 


THEATRE PATRON INJURY 


(MASSACHUSETTS) 


@ Fall on stairs 
Usher’s withdrawal of light from 
stairs 
Owner’s duty to patron 





Adults not being permitted to sit in the 
second balcony of the defendant’s theatre, 
the plaintiff, her husband and brother, who 
had been seated there, were ushered down 
to the first balcony by the theatre usher. 
While descending the stairs to the first bal- 
cony, the usher held a flashlight in front 
of them and on the steps, but when plain- 
tiff’s husband reached the bottom of the 
steps, the usher “turned away and showed 
no more light on the steps.” At that time, 
the plaintiff was about two steps from the 
bottom, her left foot was in mid air and 
the steps became dark. As the plaintiff put 
her foot down, it just touched the edge of 
the next step and turned over, causing her 
to fall and sustain a sprained ankle. The 
steps were all of the same width and the 
plaintiff misjudged the width of the step. 
Since the defendant had undertaken by its 
usher to light the patly of the plaintiff as 
she was descending the stairs, at the direc- 
tion of the usher, who could be found to 
have been acting under the instructions of 
the defendant in requiring plaintiff to leave 
the place where she was safely seated and 
to descend the stairs, the defendant theatre 
owner owed to the patron a duty to exer- 
cise reasonable care for her safety. The 
case is distinguishable from one where a 
patron enters a theatre in a state of semi- 
darkness and half way down an aisle is 
preceded by an usher without the aid of a 
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flashlight, and is injured while walking in 
a row in front of other persons seated 
there. The jury could have found here that 
the plaintiff was not negligent in failing to 
remain where she was when the light was 
withdrawn, that at that time she was so 
poised in the act of descending the stairs 
that her action in attempting to place her 
left foot on the next lower step was natural, 
if not involuntary, and that her misjudg- 
ment of the width of the step was due to 
the negligence of the usher in withdrawing 
the light. Judgment was entered for the 
plaintiff.—Mello v. New England Theatres, 
Ine. Massachusetts Supreme Judicial 
Court. December 3, 1943. 10 CCH NEctI- 
GENCE CASES 16. 


H. A. Lider, for plaintiff. 
G. P. Walsh, for defendant. 
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CCH FEDERAL TAX COURSE 


e Here is a practical ready reference and training course in federal 


taxation. Here is a plain-spoken explanation of the outstanding 
federal taxes as imposed by the federal revenue laws—with 
emphasis throughout on federal income taxation. Actually every 
angle of federal taxation, including the “Pay-As-You-Go” tax, 
Victory tax, capital stock tax, excess profits tax, declared value 
excess-profits tax, gift tax, estate tax, and excise taxes, comes in 
for understandable explanation and discussion. Not a book, not 
a loose leaf Service, this is a Course especially designed to make 
it easy to become familiar with the “ins” and “outs” of the fed- 
eral tax system—how it has developed—what it is today. Stems 
from George T. Altman’s popular work. 


Each Tax, Each Taxpayer—Individuals, Corporations, Partner- 
ships, Estates and Trusts—whatever the tax, whoever the tax- 
payer, if it is federal taxation and belongs in the Course, it 
is covered here, specifically, definitely. Over 500 illustrative 
examples and calculations make plainer just how the federal tax 
laws are actually interpreted and applied. Current filled-in 
return forms, and pertinent Code provisions provided, plus a 
wealth of “real-life” background from actual tax practice all 
contribute to supply everything necessary or helpful for an 
everyday, working knowledge of federal taxation. 
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